
 

 

DIRECTORS ALERT BULLETIN 

Last month, the U.S. Congress completed over a year’s worth of legislative work when they passed 
two bills that will determine the final structure of health care reform. The House of Representatives 
voted 219 to 212 to pass the reform bill that the Senate approved in December, the Patient 
Protection and Affordable Care Act (PPACA). Thirty-four Democrats and all Republicans opposed 
the bill, which was signed into law two days later. Later the same week, both houses passed a bill of 
“fixes” to the larger piece of legislation, clearing that measure for the President’s signature. The 
House vote was 220-207, with 32 Democrats voting against and no Republican support. The same 
bill had passed the Senate earlier in the day 56-43, with all participating Republicans and three 
Democrats voting against the measure.  
 

Background 
 
Taken together, the two bills extend coverage to 32 million uninsured Americans and aim to  
crack down on unpopular insurance industry practices, such as denying coverage for people with 
pre-existing conditions. The Congressional Budget Office (CBO) estimated that the legislation would 
cost $940 billion over 10 years and reduce the federal deficit by $130 billion over the first 10 years 
and $1.2 trillion in the second 10 years. 
 
The complicated closing act of the health care reform debate was made necessary 3 months ago 
when Scott Brown, a Republican, won a special election to replace the deceased Senator Ted 
Kennedy (D-MA), costing the Democrats the super-majority of 60 votes they needed to overcome a 
Republican filibuster. At that point, both the House and the Senate had passed health care bills, 
although due to their significant differences, they would need to go to conference committee. 
Brown’s election threw the Democrats’ strategy into disarray, as any conference report resolving the 
difference between the two bills would have to pass both Houses, and would be blocked in the 
Senate by a Republican filibuster.  
 
Democrats eventually settled on a new strategy: By passing the exact same bill as the Senate, the 
House, which has no filibuster rule, could pass the measure with a simple majority and clear it for 
the President’s signature without the need for any additional Senate votes. However, there was 
insufficient support in the House for the Senate bill as it stood. Democrats needed a mechanism by 
which the House and Senate could agree to changes in the bill that would allow a majority of 
Congress to support it, and they found it in the process known as reconciliation. Early last year, 
Democrats had included “reconciliation instructions” regarding health care in the budget resolutions 
they passed. As a result, they would be able to pass budget-related health care measures, including 
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the “fixes” the House required in order to pass the Senate bill, with a filibuster-proof reconciliation 
package if they so choose.  
 
Unfortunately the Senate Parliamentarian ruled that the Senate bill could not be modified by a 
second piece of legislation until it had been passed by both Houses. So, the plan the Democrats 
formulated was to have the House pass the Senate bill and then immediately pass the reconciliation 
package, with the Senate promising to then pass the reconciliation package as well. While the 
House did pass both bills in rapid succession on a Sunday night, Republicans in the Senate offered 
a number of amendments to the reconciliation package with the expressed purpose of slowing the 
process down. By the following Thursday, when Democrats were able to vote to pass the 
reconciliation bill, it had been amended, requiring the House to pass the amended version, which 
they did on the same day.  
 
Provisions of the Law 
 
Early in the Health Care Reform debate, it became clear that legislators wanted to focus on  
acute care, and were not interested in an aggressive approach to reforming the nation’s system of 
long-term services and supports. Furthermore, as opposition to the effort grew, proponents became 
increasingly focused on the idea of health insurance reform. As a result, the law passed by 
Congress focuses to a great extent on changes to the private health insurance market, including 
increased regulations on insurance companies, and to a lesser extent on improvements in quality in 
health care, a greater emphasis on preventive care, and increasing the number of health care 
professionals in the United States. Nonetheless, there are a number of provisions that are likely to 
have a significant impact on state service systems for individuals with developmental disabilities 
(DD).  
 
Changes to Private Insurance  
 
Pre-Existing Conditions (Sec. 2704) and Standardized Benefits Packages (Sec. 1302) There 
are several changes to the private insurance market in PPACA that may directly affect service 
systems for individuals with developmental disabilities. For example, the statute prohibits insurers 
from excluding potential enrollees on the basis of a pre-existing condition. In addition, behavioral 
health treatment is included as part of the “essential health benefits package” required in certain 
health plans. [N.B. According to Autism advocacy groups, behavioral health treatments were added 
at their request to ensure that people with autism are provided with insurance coverage of medically 
necessary, evidence-based behavioral treatments, such as applied behavior analysis (ABA) 
therapy]. The reconciliation bill will require the following health plans to offer at least the essential 
benefits package: plans offered by state-based exchanges, through which individuals and small 
businesses can purchase coverage; and plans offered in the individual and small group markets 
outside the exchange. By contrast, existing coverage, plans offered in the large group market 
outside exchanges, and self-insured plans (plans under which an employer assumes direct financial 
responsibility for the costs of enrollees’ medical claims, or sometimes referred to as “ERISA plans”) 
will not be required to provide the essential benefits package.  
 
Dependent Coverage (Sec. 2714) PPACA requires all plans offering dependent coverage to allow 
individuals to remain on their parents’ health insurance until age 26 beginning six months after Act’s 
enactment. The law directs the Secretary of Health and Human Services (HHS) to “promulgate 
regulations to define the dependents to which coverage shall be made available.” Prior to 2014, 
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however, the requirement on group health plans is limited to those adult children without an 
employer offer of coverage. While the PPACA originally restricted extended dependent coverage to 
unmarried dependents, that limitation was removed by Section 2301 (b) of the Health Care and 
Education Reconciliation Act (HCERA – the reconciliation package).  
 
Private Insurance Changes that may Increase Medicaid Enrollment (Sec. 1413 and Sec. 1943) 
Individuals intending to enter the exchange market will have an opportunity to seek state subsidies, 
and this may have the effect of increasing Medicaid roles. The law requires the HHS Secretary to 
establish a system for enrollment in state health subsidy programs that “shall ensure that if an 
individual applying to an Exchange is found through screening to be eligible for medical assistance 
under the state Medicaid plan under title XIX, or eligible for enrollment under a state children’s 
health insurance program (CHIP) under title XXI of such Act, the individual is enrolled for assistance 
under such plan or program.” States are also required to establish procedures for enabling 
individuals to apply for medical assistance under the state plan or under a waiver of the plan, to be 
enrolled in the state plan or waiver, to renew their enrollment in the plan or waiver, and to consent to 
enrollment or reenrollment in the state plan through electronic signature on an Internet website.  
 
Changes to Medicaid 
 
Income Eligibility (Sec. 2001) The most sweeping change to Medicaid in the new law is the raising 
of the minimum level of income eligibility. Beginning in 2014, states will be required to provide 
regular state plan services to individuals who are “under 65 years of age, not pregnant…and whose 
income…does not exceed 133 percent of the poverty line.” States will receive enhanced Federal 
Financial Participation (FFP) for newly eligible individuals, although the exact method of determining 
the increases was altered by the reconciliation package. According to the new scheme, all states 
except “expansion states” (see below) would receive federal Medicaid matching payments for the 
costs of services to newly eligible individuals (nonpregnant childless adults who were previously not 
eligible under the state plan or through a waiver) at the following rates: 100 percent in 2014, 2015, 
and 2016; 95 percent in 2017; 94 percent in 2018; 93 percent in 2019; and 90 percent thereafter.  
 
An expansion state is defined as a state that, on the date the law was enacted, “offers health 
benefits coverage statewide to parents and nonpregnant, childless adults whose income is at least 
100 percent of the poverty line, that is not dependent on access to employer coverage, employer 
contribution, or employment and is not limited to premium assistance, hospital-only benefits, a high 
deductible health plan, or alternative benefits under a demonstration program authorized under 
section 1938.” For these states, their share of the costs of covering nonpregnant childless adults 
would be reduced by 50 percent in 2014; 60 percent in 2015; 70 percent in 2016; 80 percent in 
2017; and 90 percent in 2018. Thereafter, expansion states would bear the same state share of the 
costs of covering nonpregnant childless adults as non-expansion states. Expansion states that, 
because of their current eligibility rules, will not be affected by these provisions will receive an across 
the board FMAP increase of 2.2 percentage points from January of 2014 to September of 2019, 
unless the state has an 1115 waiver that allows it to divert Disproportionate Share Hospital (DSH) 
payments for health insurance. 
 
Beginning in 2011, states may opt to offer coverage to the aforementioned new eligibility groups 
before they become mandatory in 2014 and may elect to “phase-in the extension of eligibility for 
medical assistance to such individuals based on income, so long as the state does not extend such 
eligibility to individuals described in such subclause with higher income before making individuals 
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described in such subclause with lower income eligible for medical assistance,” and as long as the 
state enrolls any children before enrolling their newly eligible parents. In other words, states that are 
expanding eligibility by phasing in new groups of individuals based on income must begin with 
children and those individuals with lower incomes. States are not permitted to reduce income 
eligibility levels for adults on Medicaid until December 31, 2013. States cannot reduce income 
eligibility levels for children until September 30, 2019. From 2011 to the beginning of 2014, states 
currently experiencing a budget deficit or that project a budget deficit in the following fiscal year  
are exempt from these Maintenance of Effort (MOE) requirements for optional nonpregnant  
non-disabled adult populations above 133 percent of the Federal Poverty Level (FPL). 
 
Assets Test (Sec. 2002) PPACA also prohibits states from applying “any assets or resources test 
for purposes of determining eligibility for medical assistance under the state plan or under a waiver.” 
However, it specifically carves out several types of Medicaid beneficiaries from this section, including 
“individuals who are eligible on the basis of receiving (or being treated as if receiving) supplemental 
security income benefits.” In other words, individuals who are categorically eligible for Medicaid on 
the basis of receiving Supplemental Security Income (SSI) payments are still subject to an assets 
test to determine whether they are actually eligible to receive Medicaid services. This provision 
appears to establish a bifurcated eligibility system that permits individuals without disabilities to save 
cash and accumulate assets, but denies that privilege to persons with disabilities, requiring them to 
spend down any assets they might posses in order to receive services.  
 
Sense of the Senate Regarding Long-Term Care 
 
(Sec. 2046) The health care law contains a section of some length devoted to a sense of the Senate 
discussing the need for long-term care (LTC) reform. The section suggests that “despite the Pepper 
Commission [a bipartisan commission that issued a blueprint for LTC reform in 1990] and the 
Olmstead decision, the long-term care provided to our Nation’s elderly and disabled has not 
improved. In fact, for many, it has gotten far worse.” The Senate points out that in 2007, “69 percent 
of Medicaid long-term care spending for elderly individuals and adults with physical disabilities paid 
for institutional services [and] only 6 states spent 50 percent or more of their Medicaid long-term 
care dollars on home and community-based services for elderly individuals and adults with physical 
disabilities.” The law declares that it is the sense of the Senate that “during the 111th session of 
Congress, Congress should address long-term services and supports in a comprehensive way that 
guarantees elderly and disabled individuals the care they need; and… long-term services and 
supports should be made available in the community in addition to in institutions.” While this call for 
LTC reform is not legally binding, it does indicate that the Senate is aware of the need to address 
the structure of long-term services and supports in the United States, and provides possible 
leverage for advocates who wish to push Congress for action in this regard.  
 
Home and Community Balancing Initiatives Act (HCBIA) 
 
In addition to the resolution to address long-term care in the next Congress, the law also contains a 
number of provisions that will have considerable impact on the nation’s LTC system. Most of the 
reforms specific to long-term supports and services in the health care law were originally constituted 
as stand alone bills, some of which had been under consideration for years, which were then added 
to the reform legislation during the amendment process. Although HCBIA is one of the youngest of 
these bills, it is one that may have the most direct impact on state DD systems.  
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HCBS Regulations (Sec. 2402) The new law contains the entirety of the HCBIA, including a 
provision that requires the Secretary of HHS to promulgate federal regulations related to the 
oversight and assessment of the administration of home and community-based services. These 
regulations are meant to ensure that all states develop service systems, including for supports 
provided outside of Medicaid, that are designed to “allocate resources for services in a manner that 
is responsive to the changing needs and choices of beneficiaries receiving non-institutionally based 
long-term services,” and provide “strategies for beneficiaries receiving such services to maximize 
their independence.” The regulations also require states to “provide the support and coordination 
needed for a beneficiary [of HCBS] to design an individualized, self-directed, community-supported 
life.” Additional provisions require improved coordination among, and the regulation of, all HCBS 
providers (both federally and state-funded) to achieve a more consistent administration of policies 
and procedures across programs. The law also describes the required regulations as ensuring:  
(a) coordination of eligibility determinations and individual assessments; (b) development and 
service monitoring of a complaint system, a management system, a system to qualify and monitor 
providers, and systems for role-setting and individual budget determinations; and (c) an adequate 
number of qualified direct care workers to provide self-directed personal assistance services. 
 
The 1915(i) Home and Community-Based Services State Plan Option (Sec. 2402) The HCBIA 
provisions also make significant changes to the 1915(i) Home and Community-Based Services state 
plan option. Perhaps the most important of these are the provisions that eliminate the flexibility to 
waive statewideness but replace it with the ability to waive comparability, allowing states to use 1915
(i) to offer home and community-based services to specific, targeted populations. The state may also 
elect to “differ the type, amount, duration, or scope of such services to such specific populations.” 
This language suggests that within a single 1915(i) state plan amendment (SPA), states may craft 
different benefit packages for different populations. This is further reinforced by the paragraphs 
immediately following this section, which draw a distinction between various eligibility groups within 
a 1915(i) program, and indicate that states may offer them different benefit packages. The original 
1915(i) authorizing legislation, the Deficit Reduction Act of 2005 (DRA), made clear that a state must 
specify the criteria it will use in determining that a Medicaid eligible individual is in need of HCBS 
state plan services. While the DRA required that these criteria be less stringent than a state’s level 
of care requirements for institutional care, it also allowed the criteria to be more specific. That is, a 
state could define the criteria based on the recipient’s need for very specific services, such as 
psychiatric or other mental health interventions. The PPACA allows states to use this option to 
provide HCBS to any or all individuals who are eligible to receive HCBS through a 1915(c), (d), or 
(e) or section 1115 waiver. The Act additionally indicates that states may “offer home and 
community-based services to [waiver-eligible] individuals…that differ in type, amount, duration,  
or scope from the home and community-based services offered for individuals who satisfy the 
needs-based criteria established under [DRA provisions], so long as such services are within the 
scope of services described in paragraph (4)(B) of subsection (c) [the list of allowable services for 
1915(c) waivers] for which the Secretary has the authority to approve a waiver and do not include 
room or board.” The sum effect of these provisions appears to be that while states can still only 
implement one 1915(i) program, within that single program they do have the flexibility to target 
multiple particular populations and craft separate specific benefit packages for them.  
 
Although the new health care law adds the ability to target 1915(i) to various populations, it also 
removes the ability of states to cap enrollment and maintain waiting lists. The law strikes statutory 
language from the DRA that read, “a state may limit the number of individuals who are eligible for 
such services and may establish waiting lists for the receipt of such services.” PPACA also modifies 
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a state’s adjustment authority in the event that enrollment in 1915(i) exceeds the projections 
submitted to the Centers for Medicare and Medicaid Services (CMS) by requiring that in the event of 
any change in eligibility criteria, already enrolled individuals must continue to be eligible “after the 
effective date of the modification and until such time as the individual no longer meets the standard 
for receipt of such services under such pre-modified criteria.”  
 
The DRA limited HCBS state plan services to persons with income up to 150 percent of the federal 
poverty line. Under the new law, however, states may use this option to provide HCBS to individuals 
with incomes up to 300 percent of FPL.  
 
The DRA limited the services that a state might make available to 1915(i) beneficiaries to those that 
are furnished to 1915(c) participants, with the exception of so-called “other services.” The ability of 
states to offer a broad array of HCBS service alternatives under the rubric of “other services” in the 
1915(c) Medicaid waiver program allowed a great deal of innovation and led to the development of a 
broad array of service options for waiver participants. PPACA removes this exception, allowing 
states the same flexibility to experiment and craft a set of services that will best meet the needs of 
the individuals served by a 1915(i) state plan option.  
 
PPACA also institutes a 5-year term for 1915(i) state plan option programs targeted to specific 
populations, predicating renewal for additional 5-year terms on a determination by the Secretary of 
HHS that the state has adhered to the requirements of above in providing HCBS through the state 
plan, and has met it’s own objectives with respect to quality improvement and beneficiary outcomes. 
Although the law uses the term “renewal,” it is unclear whether what is envisioned is a full renewal 
process, with application, as is necessary to maintain a 1915(c) waiver, or whether HHS will simply 
recertify successful 1915(i) programs. If a state chooses to employ the option to cover waiver-eligible 
individuals in its 1915(i) state plan program, the state may, during the first 5-year period, “phase-in 
the enrollment of eligible individuals, or the provision of services to such individuals, or both, so long 
as all eligible individuals in the state for such services are enrolled, and all such services are 
provided, before the end of the initial 5-year period.” All of the changes to 1915(i) in the health care 
law take effect on October 1, 2010.  
 
State Balancing Incentive Payments Program (Sec. 10202) The meat of the HCBIA is a state 
balancing incentive payments program, offering incentives for states to expand their HCBS 
programs as an alternative to nursing home care. Two categories of states are eligible for this 
program: (a) states that spent less than 25 percent of their fiscal year 2009 Medicaid long-term care 
expenditures on HCBS services and supports, and (b) states that spent less than 50 percent on 
such supports. In order to participate, a state must submit an application to HHS which includes  
“a proposed budget that details the state’s plan to expand and diversify medical assistance for  
non-institutionally based long-term services and supports.” States must commit to making three 
major structural changes in their delivery systems within 6 months of submitting an application: 
 

1. Establishment of a “No Wrong Door – Single Entry Point System” that creates a statewide 
system of access points for long-term services and supports “that shall provide information 
regarding the availability of such services, how to apply for such services, referral services for 
services and supports otherwise available in the community, and determinations of financial 
and functional eligibility for such services and supports, or assistance with assessment 
processes for financial and functional eligibility;” 
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2. Adoption of conflict-free case management; and  
 

3. Application of core standardized assessment instruments for determining eligibility for  
non-institutional services and supports used in a uniform manner throughout the state.  
These instruments can vary by population they are intended to assess. 

 
Participating states whose 2009 HCBS expenditures were below 25 percent must commit in their 
plans to reach 25 percent by 2015, and will receive a 5 percentage point FMAP increase applied to 
all Medicaid spending for HCB services and supports during fiscal years 2011-2015. States with 
expenditures below 50 percent must commit to reaching that threshold and will receive an FMAP 
increase of two percentage points. Additional federal funds paid to a state as a result of this section, 
which may not exceed $3 billion over the 5-year period, may be used “only for purposes of providing 
new or expanded offerings of non-institutionally based long-term services and supports…under the 
state Medicaid program.” States must also collect data on service utilization, core quality measures, 
and consumer outcome measures. Participating states may not adopt more restrictive standards and 
methodologies for determining eligibility for Medicaid home and community-based services and 
supports than were in effect December 31, 2010. 
 
Coordinating Section 1915(b) and (c) Waiver Programs (Sec. 2601) Another provision from the 
HCBIA that passed as part of the health care law brings 1915(b) and (c) waivers onto the same 
timeline for renewal. Specifically, the law states that “any waiver under subsection (b), (c), or (d), or 
a waiver under section 1115, that provides medical assistance for dual eligible individuals (including 
any such waivers under which non dual eligible individuals may be enrolled in addition to dual 
eligible individuals)” may be conducted for “a period of 5 years and, upon the request of the state, 
may be extended for additional 5-year periods” unless “the Secretary determines that for the 
previous waiver period the conditions for the waiver have not been met or it would no longer be cost-
effective and efficient, or consistent with the purposes of this title, to extend the waiver.” 
 
CLASS Act  
 
(Sec. 8002) The Community Living Assistance Services and Supports (CLASS) Act was another 
freestanding bill ultimately passed as part of PPACA. The section creates a new federally 
administered, voluntary insurance program financed by individual enrollees. Benefits to participants 
include a daily cash benefit of approximately 50 dollars, advocacy services, and advice and 
assistance counseling. Program premiums are fully paid for by individual workers through payroll 
deductions. Employers will choose whether to participate in premium withholding; if they do, all 
employees will automatically be enrolled, while retaining the right to opt-out of the program at any 
time. HHS is directed to establish alternative methods for making premium payments for persons 
who wish to enroll but whose employers choose not to participate. 
 
Premiums No underwriting based on pre-existing conditions can be used to prevent an individual 
from enrolling in the CLASS program or to determine monthly premiums. The Secretary of HHS sets 
the premiums enrollees must pay, which must be based “on an actuarial analysis of the 75-year 
costs of the program that ensures solvency throughout such 75-year period.” In determining the 
monthly premiums for the CLASS program the Secretary may factor in costs for administering the 
program, as long as they do not exceed 3 percent of the premiums paid for the year. Beneficiaries 
whose income does not exceed the poverty line, as well as beneficiaries under the age of 22, who 
meet the criteria for active employment described above, will pay a reduced premium of five dollars 
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per month, adjusted each year by the percentage increase in the consumer price index for all urban 
consumers. These beneficiaries will have their income reassessed on an annual basis. Once 
established, any beneficiary’s premium can only change under the following circumstances: 
 
1. HHS determines that the current premium structure will lead to the program’s insolvency within 

20 years (in which case premiums for individuals under the poverty line must remain “nominal”);  
 

2. the individual has a 3 month or greater lapse in payment of premiums (in which case they will be 
reassessed upon re-enrollment); or 
 

3. the individual loses full-time student status.  
 
Eligibility for benefits Individuals qualify for benefits if they: 
 
1. have paid premiums for 60 total months, and at least 24 consecutive months (an individual can 

experience up to a 5-year lapse in paying premiums before their “clock” resets and they must 
accrue a new 60 months); 
 

2. have a disability expected to last at least 90 days;  
 

3. have earned enough wages and/or self-employment income to be credited with a quarter of 
coverage for purposes of Social Security in at least 3 calendar years within the first 60 total 
months for which the individual has paid a premium; and 
 

4. meet functional and/or cognitive eligibility criteria established by HHS (described as the 
equivalent deficits in at least either two or three Activities in Daily Living).  
 

5. HHS is directed to promulgate regulations specifying exceptions to the minimum earnings 
requirements for certain populations.  

 
Benefits would be triggered by a determination by a licensed health care practitioner that an 
individual has a functional limitation that is expected to last for a continuous period of more than 90 
days. For the purposes of the program, this means that the beneficiary is determined to be unable to 
perform at least the minimum number of activities of daily living (which the secretary of HHS may set 
at two or three) without substantial assistance from another person, or that the beneficiary requires 
substantial supervision to be protected from threats to health and safety due to substantial cognitive 
impairment.  
 
The Secretary of HHS is directed to establish, by January 1, 2012, an Eligibility Assessment System 
to determine whether individuals who have been paying CLASS program premiums are eligible to 
begin receiving benefits. This system would, presumably, include a mechanism for determining that 
the appropriate number of monthly premiums has been paid, within the appropriate time frames; a 
means for establishing that the individual has met the threshold for required earnings; and a process 
for determining that the individual has deficits in the appropriate number of ADLs or the equivalent 
functional limitations.  
 
Active enrollees planning to transition out of a long-term care institution within 60 days will be 
deemed presumptively eligible if they are “in the process of, or about to begin the process of, 
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planning to discharge” from a long-term care facility such as a hospital or ICF/MR. Eligible 
beneficiaries must periodically submit medical evidence establishing continued eligibility; the 
Secretary of HHS is directed to determine the frequency of such recertifications.  
 
Use of Benefits The benefit is paid on a daily or weekly basis into a Life Independence Account 
established by HHS on behalf of each eligible beneficiary, although enrollees can choose to defer 
their payments and receive an annual sum. Enrollees have control over their cash benefits, which 
can be used to purchase nonmedical services and supports that the beneficiary needs to maintain 
his or her independence at home or in the community. Such benefits include (but are not limited to) 
home modifications, assistive technology, accessible transportation, homemaker services, respite 
care, personal assistance services, home care aides, and nursing support. Beneficiaries must 
submit records of expenditures attributable to the CLASS cash benefit each year. CLASS benefits 
can be used to pay family caregivers. Enrollees can access their Life Independence Accounts with a 
debit card. HHS will also establish procedures “to allow access to a beneficiary’s cash benefits by an 
authorized representative of the eligible beneficiary.”  
 
Benefit Amount The cash benefit amount paid to eligible enrollees will vary based on individual 
measures of disability and is not subject to any lifetime or aggregate limits. Exactly how the various 
benefit levels will be defined will be dependent on regulation, but PPACA directs that the benefit 
amount must be “varied based on a scale of functional ability, with not less than 2, and not more 
than 6, benefit level amounts.” The amount, when averaged across the “reasonably expected 
distribution of beneficiaries receiving benefits at various benefit levels,” must be at least 50 dollars 
per day. In other words, a particular individual’s benefit may be more or less than 50 dollars, but the 
average of all individuals’ expected benefits must be at least 50 dollars. PPACA directs the 
Secretary of HHS to develop “at least three actuarially sound benefit plans as alternatives for 
consideration for designation by the Secretary as the CLASS Independence Benefit Plan under 
which eligible beneficiaries shall receive benefits.” The plans will be evaluated by The CLASS 
Independence Advisory Council, but the Secretary of HHS retains final authority to designate a plan. 
The designation, along with details of the plan and the reasons for its selection by the Secretary, 
must be published by October 1, 2011 in a final rule that allows for a period of public comment, 
meaning that it may be some time before the benefit structure is clearly laid out.  
 
State HCBS Off-Set The law indicates that CLASS beneficiaries receiving Medicaid financed HCBS 
will apply 50 percent of their CLASS payment to their Medicaid service and supports costs. 
However, CLASS funds can be applied to Medicaid HCBS  
 

“only if the state home and community-based waiver under section 1115 of the Social 
Security Act…or subsection (c) or (d) of section 1915…or the state plan amendment under 
subsection (i) of such section does not include a waiver of the requirements of section 1902
(a)(1) of the Social Security Act (relating to statewideness) or of section 1902(a)(10)(B) of 
such Act (relating to comparability)” and the state offers at a minimum “case management 
services, personal care services, habilitation services, and respite care under such a waiver 
or state plan amendment.”  
 

It is unclear whether this means that no authority the state uses to provide Medicaid HCBS may 
include a waiver of statewideness or of comparability, or if that restriction only applies to the program 
through which the CLASS beneficiary receives services. CLASS funds directed toward Medicaid 
HCBS will defray the state’s costs but cannot be used to earn federal match. Medicaid eligible 
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institutional residents will have 95 percent of their CLASS benefit allocated to their care [N.B. 
individuals residing in such institutions can not enroll in the CLASS program unless they are in the 
process of transitioning into the community, but could receive benefits if they were enrolled in 
CLASS before moving into the institution, and are now transitioning back to the community].  
 
CLASS benefits shall be disregarded for purposes of determining or continuing the beneficiary’s 
eligibility for receipt of benefits under any other federal, state, or locally funded assistance program.  
 
State Role in CLASS Program PPACA directs HHS to contract with state and local entities to 
provide enrollees advice and counseling on obtaining and coordinating LTSS, possible eligibility for 
other benefits and services, development of a service and support plan, information about programs 
established under the Assistive Technology Act of 1998, and assistance with decision making 
concerning medical care. State Protection and Advocacy Agencies (P&As) will be charged with 
helping CLASS enrollees access appeals processes and with providing other individual advocacy as 
needed. Within two years of enactment, states are required to assess whether there is an adequate 
supply of entities that could serve as fiscal agents to provide employment-related services for 
personal attendants working for CLASS beneficiaries, and if not, designate or create additional 
agents. 
 
Program Administration Once the CLASS program has been in operation for 10 years, the 
Secretary of HHS is expected to reassess the program, and set all premiums for the year based on 
an actuarial analysis that accumulated reserves in the CLASS Independence Fund would not 
decrease in that year. When the Secretary determines the CLASS program demonstrates “a 
sustained ability to finance expected yearly expenses with expected yearly premiums and interest 
credited to the CLASS Independence Fund,” the Secretary has the authority to decrease the 
required amount of CLASS Independence Fund reserves. 
  
CLASS Advisory Panels The PPACA CLASS Act section also creates two advisory panels. 
  
1. CLASS Independence Advisory Council, comprised of fifteen members, none of whom may be 

federal employees, appointed by the President and representing various stakeholder groups, 
such as older and younger workers, individuals with disabilities, family caregivers, and individuals 
with expertise in long-term care or disability insurance, actuarial science, economics, and other 
relevant disciplines, to advise the Secretary on matters of general policy in the administration of 
the CLASS program and in the formulation of regulations. Members of the Advisory Council will 
serve overlapping 3-year terms.  
 

2. Personal Care Attendants Workforce Advisory Panel for the purpose of examining and advising 
the Secretary and Congress on workforce issues related to personal care attendant workers, 
supply of workers, salaries, wages, and benefits, and access to the services they provide. 
Members of this panel, appointed by the Secretary of HHS, will include individuals with 
disabilities, seniors, their representatives, and representatives of workforce organizations and 
service providers.  

 
Community Choices Act (CCA) 
 
(Sec. 2401) The new law also establishes the Community First Choice Option (CFCO) in the 
Medicaid program. This new program, derived from the Community Choice Act (CCA), provides an 
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increased federal Medicaid matching funds for states that opt provide home and community-based 
attendant services and supports through their state plans. The Federal Medical Assistance 
Percentage (FMAP) rate in the Community First Choice Option will be six percentage points higher 
than the state’s usual matching percentage for Medicaid services. 
 
Eligibility Under the law, a state may provide, through a state plan amendment, home and 
community-based attendant services and supports for individuals who are eligible for medical 
assistance under the state plan and whose income does not exceed 150 percent of the FPL or the 
income level applicable for nursing facility services under the state plan, whichever is greater. In 
order for individuals to be eligible for these services, the state must have determined that, but for the 
provision of such services, the individuals “would require the level of care provided in a hospital, a 
nursing facility, an intermediate care facility for the mentally retarded, or an institution for mental 
diseases.” Eligible individuals must have a choice whether to receive the home and community-
based attendant services. Consumer controlled home and community-based attendant services and 
supports must be provided on a statewide basis, in the most integrated setting appropriate to the 
recipient’s needs, and without regard to age, type, nature or severity of disability, or the form of 
covered services and supports that the individual requires. 
 
CFCO Services These home and community-based attendant services would be offered for the 
purpose of assisting in “accomplishing activities of daily living, instrumental activities of daily living, 
and health-related tasks through hands on assistance, supervision, or cueing.” Funds can also be 
spent to provide assistance with “the acquisition, maintenance, and enhancement of skills 
necessary” for the individual to accomplish such tasks; for “back-up systems or mechanisms (such 
as the use of beepers or other electronic devices) to ensure continuity of services and supports;” 
and for ‘‘voluntary training on how to select, manage, and dismiss attendants.” Expenditures for 
transition costs involved in moving from an institution to the community, including deposits for first 
month’s payment for rent and utilities, bedding, basic kitchen supplies, and other necessities, can be 
funded through this option. The law also allows “expenditures relating to a need identified in an 
individual’s person-centered plan of services that increase independence or substitute for human 
assistance, to the extent that expenditures would otherwise be made for the human assistance.” The 
CFCO may not cover room and board, services provided under the Individuals with Disabilities 
Education Act (IDEA) or vocational rehabilitation services provided under the Rehabilitation Act of 
1973, assistive technology or devices other than the ones described above, medical supplies and 
equipment, or home modifications.  
 
Structural Requirements Consumers must have “a person-centered plan of services and supports 
that is based on an assessment of functional need and that is agreed to in writing by the individual or 
their representative,” and must be provided “in a home or community setting,” defined only as not 
including nursing facilities, institutions for mental diseases (IMDs), or an intermediate care facilities 
for the mentally retarded (ICFs/MR). The services can be provided through an agency-provider 
model or another model, such as the provision of vouchers, direct cash payments, or use of a fiscal 
agent to assist in obtaining services, as long as the model allows for the services to be “selected, 
managed, and dismissed by the individual, or, as appropriate, with assistance from the individual’s 
representative,” and to be “controlled, to the maximum extent possible, by the individual …
regardless of who may act as the employer of record.” Services must be provided by qualified 
individuals, although the law allows providers to be family members, and gives the secretary of HHS 
latitude to define the term.  
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Program Administration A State Plan Amendment (SPA) instituting a Community First Choice 
program must be developed in collaboration with a “Development and Implementation Council 
established by the state that includes a majority of members with disabilities, elderly individuals, and 
their representatives.” During the first full year of implementation, the state must “maintain or exceed 
the level of state expenditures for medical assistance that is provided under section 1905(a), section 
1915, section 1115, or otherwise to individuals with disabilities or elderly individuals attributable to 
the preceding fiscal year.” The state must also “establish and maintain a comprehensive, continuous 
quality assurance system,” including but not limited to standards for agency-based and other 
delivery models “with respect to training, appeals for denials and reconsideration procedures of  
an individual plan.” The QA system must incorporate feedback from a broad array of stakeholders, 
and maximize consumer independence and consumer control, while monitoring the health and  
well-being of each individual in the program, including a process for the mandatory reporting, 
investigation, and resolution of allegations of neglect, abuse, or exploitation. There is a set of 
reporting requirements to HHS, and the Secretary of HHS is ordered to conduct an evaluation of the 
Community First Choice Option to determine its effectiveness, impact on the lives of individuals, and 
overall cost compared to institutional services. The Community First Choice provisions take effect  
on October 1, 2011.  
 
Money Follows the Person Rebalancing Demonstration  
 
(Sec. 2403) PPACA makes a few changes to the Money Follows the Person program, including 
extending the program through 2016. The program will be funded at $450,000,000 per year for the 
additional 5 years. While CMS has not yet announced its intentions, nothing in the law would prevent 
the agency from awarding MFP grants to additional states. Significantly, the law also reduces the 
institutional residency period necessary to be eligible for the program from 180 days to 90 
consecutive days. This provision specifies that ‘‘any days that an individual resides in an institution 
on the basis of having been admitted solely for purposes of receiving short-term rehabilitative 
services for a period for which payment for such services is limited under title XVIII shall not be 
taken into account for purposes of determining the 90-day period.” required under subparagraph  
(A)(i).’’ These amendments to Money Follows the Person take effect 30 days after the date of 
enactment of the law.  
 
Nationwide Background Checks  
 
(Sec. 6201) The health care law establishes a nationwide program for national and state 
background checks on direct patient access employees of long-term care facilities and providers. 
States that opt into the program will receive a 75 percent federal match for their background check 
expenditures, based on an amount they guarantee to spend. While states will have significant 
responsibility regarding design of the program, the statute indicates that it should be based on the 
pilot program established by the Medicare Prescription Drug, Improvement, and Modernization Act 
(MMA), and lays out a series of requirements states must meet to earn the 75 percent match.  
 
As under the MMA pilot program, long-term care facilities and providers, including ICFs/MR and 
HCBS group homes with over eight beds, must conduct background checks for all direct patient 
access employees prior to the applicant’s employment. Applicants for these positions must provide a 
written statement disclosing any disqualifying information, authorization for the facility to conduct a 
national and state criminal record check, and provide a set of 10 rolled fingerprints.  
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The background check in the pilot program, now carried over to the newly authorized nationwide 
program, must include a search of any available registry (including state nurse aide registries) that 
would likely contain disqualifying information about the applicant and a search of state and national 
criminal history records through a fingerprint check, utilizing state criminal records and the Integrated 
Automated Fingerprint Identification system of the Federal Bureau of Investigation (FBI). Long-term 
care facilities may not knowingly employ any direct patient access applicant who has any 
disqualifying information, but states who decide to participate in the program must establish 
procedures to permit applicants to appeal or dispute the accuracy of the background check results, 
while ensuring that long-term care facilities are provided immunity from any action brought by an 
applicant who was denied employment based on the background check information. States must 
also establish a method to monitor compliance with the background check requirements.  
 
The statute directs states to designate a single state agency that will be responsible for overseeing 
the coordination of any state and national criminal history background checks requested by a long-
term care facility or provider, overseeing the design of appropriate privacy and security safeguards 
for use in the review of background checks, and immediately reporting results to the requesting 
entity. States will also be responsible for determining which individuals are direct patient access 
employees within the definition provided by the statute: any individual who has access to a patient or 
resident of a long-term care facility or provider through employment or through a contract, and has 
duties that may involve one-on-one contact with a patient or resident. The state will also specify 
which offenses and convictions will disqualify applicants from being hired. This list of offenses must 
include those codified in 42 U.S.C. 1320a–7 as excluding individuals from participation in Medicare 
and state health care programs, such as criminal offenses related to the delivery of services, patient 
abuse, health care fraud, or controlled substances.  
 
Dual Eligibles 
 
There are extensive provisions in the health care law addressing the challenges posed to Medicare 
and Medicaid, and the health care system in general, by individuals eligible for both programs. While 
much will depend on the implementation of these provisions, they could signal an aggressive new 
approach to resolving issues of coordinated care, funding streams, and quality assurance.  
 
Federal Coordinated Health Care Office (Sec. 2602) PPACA establishes a Federal Coordinated 
Health Care Office within CMS, with a Director reporting to the CMS Administrator. The purpose of 
the Office is to “more effectively integrate benefits” under Medicare and Medicaid, and to improve 
“the coordination between the federal Government and states for individuals eligible” for both 
programs in order to ensure that dual eligibles “get full access to the items and services to which 
they are entitled under titles XVIII and XIX of the Social Security Act.” The office is charged with 
simplifying processes for dual eligibles including: 
 
 improving the quality of their health care and long-term services;  
 increasing dual eligible individuals’ “understanding of and satisfaction with coverage under the 

Medicare and Medicaid programs;”  
 eliminating regulatory conflicts between rules under the Medicare and Medicaid programs;  
 improving care continuity and ensuring safe and effective care transitions; for dual eligible 

individuals; eliminating cost-shifting between the Medicare and Medicaid programs; and  
 improving the quality of performance of providers of services and suppliers under the Medicare 

and Medicaid programs.  
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The statute also lays out specific responsibilities for the office. These include: 
 
 Providing states, specialized MA plans for special needs individuals, physicians and other 

relevant entities or individuals with the education and tools necessary for developing programs 
that align benefits under the Medicare and Medicaid programs for dual eligible individuals. 
 

 Supporting state efforts to coordinate and align acute care and long-term care services for dual 
eligible individuals with other items and services furnished under the Medicare program. 
 

 Providing support for coordination of contracting and oversight by states and CMS with respect to 
the integration of the Medicare and Medicaid. 
 

 Consulting and coordinating with the Medicare Payment Advisory Commission and the Medicaid 
and CHIP Payment and Access Commission with respect to policies relating to enrollment and 
service provision for duals in Medicare and Medicaid. 
 

 Studying the provision of drug coverage for new full benefit dual eligible individuals. 
 
The HHS Secretary is directed to submit to Congress an annual report containing recommendations 
for legislation that would improve care coordination and benefits for dual eligible individuals.  
 
Medicare Part D  
 
(Sec. 3305) The health care law makes some changes to Medicare Part D, a few of which will be 
relevant to individuals with developmental disabilities. The law addresses a challenge that has had 
significant impact on DD systems since the inception of Part D: for various reasons, including 
changing in plan structure or benchmark calculations, or the termination of a Prescription Drug Plan 
(PDP), CMS has been periodically required to automatically re-enroll beneficiaries in a different plan. 
Under the new law, beginning in January of 2011, whenever CMS reassigns a Low Income Subsidy 
eligible individual (which includes any SSI recipient) to another PDP, the agency must provide within 
30 days of the reassignment “information on formulary differences between the individual’s former 
plan and the plan to which the individual is reassigned with respect to the individual’s drug 
regimens,” and a description of the individual’s right to request a coverage determination, exception, 
or reconsideration, bring an appeal, or file a grievance.  
 
Under the Part D program as originally implemented, dual eligibles living in institutions are exempt 
from any cost-sharing responsibility; PPACA extends this protection to dual eligibles who would be 
institutionalized were they not receiving HCBS through an 1115, 1915(c) or (d) waiver, through a 
Medicaid managed care arrangement, or through a 1915(i) state plan. This provision becomes 
effective on “a date specified by the Secretary” of HHS, which can not be earlier than January 1, 
2012. The new law also adds barbiturates and benzodiazepines to the list of drugs that may not be 
excluded from the formulary of any Prescription Drug Plan (PDP), and directs the HHS Inspector 
General to “conduct a study of the extent to which formularies used by prescription drug plans and 
MA-PD plans under part D include drugs commonly used by full benefit dual eligible individuals,” and 
to provide annual reports on this topic to Congress. 
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Waiver Application Process  
 
Consolidating Application Processes (Sec. 1332) The rules for state exchanges provide an 
opportunity for states to apply to the secretary of HHS for a waiver of “any requirements…with 
respect to health insurance coverage within that state for plan years beginning on or after January 1, 
2017.” While this will not be of direct importance to state DD service systems, there is a troubling 
provision in this section of the law that requires the Secretary to “develop a process for coordinating 
and consolidating the state waiver processes applicable under the provisions of this section, and the 
existing waiver processes applicable under titles XVIII, XIX, and XXI of the Social Security Act…
Such process shall permit a state to submit a single application for a waiver under any or all of such 
provisions.” While it is unclear exactly how this instruction will be implemented, it seems 
fundamentally incompatible with the functionality and utility of the current 1915(c) waiver application, 
both for CMS and for the states, in laying out the requirements for, and helping to craft the specific 
provisions of, HCBS waiver programs for individuals with developmental disabilities.  
 
1115 Application Process (Sec. 10201) The Secretary of HHS is also required, within 180 days of 
enactment of PPACA, to adopt regulations specifying a public notice and comment process for 1115 
waivers, including a public notice and participation process at the federal level after the application is 
submitted. The provisions require the regulations to set forth processes for implementation reports 
from the state and for federal evaluations of the waivers, though this would not seem to be different 
from what is typically included in any 1115 waiver terms and conditions. 
 

Implications for State Directors 
 
Although PPACA is primarily focused on the private insurance market, and an expansion of 
Medicaid acute care services, the provisions of the Act described above may have the potential to 
profoundly impact the structure and funding of state systems of long-term services and supports for 
individuals with developmental disabilities.  
 
Changes to Private Insurance  
 
Increased Access for Individuals with Autism The changes that Congress has enacted to the 
private insurance market by and large are not expected to directly affect individuals with 
developmental disabilities, at least in terms of the non-medical supports and services typically 
furnished to individuals through Medicaid HCBS programs. Some provisions of the Act, however, do 
have significant implications for particular populations. For example, the prohibition against pre-
existing conditions probably will not have a significant impact on the individuals served by state DD 
agencies since private insurance plans generally do not offer any of the non-medical services these 
individuals need, and those that do require premiums that are beyond the means of most individuals 
and families. However, this provision, taken in tandem with the inclusion of behavioral health 
treatments in the essential health benefits package, should be of significant benefit to one part of the 
service population: individuals with autism – particularly when considered in light of the requirement 
that plans offering dependent coverage must allow individuals to remain on their parents’ health 
insurance until age 26. Taken together, these three provisions offer families whose children have an 
autism spectrum disorder (ASD) the opportunity to purchase, or receive through their employer, 
private insurance coverage for medically necessary, evidence-based behavioral treatments like 
ABA. Moreover, this coverage may be maintained for their children until their 26th birthday. This 
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could provide significant relief to state Medicaid programs, although it should be noted that the 
essential health benefits package is not required for existing coverage, for plans offered in the large 
group market outside exchanges, or self-insured plans (plans under which an employer assumes 
direct financial responsibility for the costs of enrollees’ medical claims, or sometimes referred to as 
“ERISA plans”). It is important to note that the benefit is also limited by the fact that plans that 
currently offer no dependent coverage are not required to add it.  
 
Changes to Medicaid  
 
The changes to Medicaid eligibility will not directly impact individuals with developmental disabilities, 
as they are already categorically eligible for Medicaid. The effect that the expansion of the Medicaid 
program will have on state budgets, however, will no doubt have consequences for state DD 
agencies. Although states will receive significantly enhanced FMAP for new populations, additional 
enrollees in other Medicaid programs will require increased state expenditures for services. 
Furthermore, there will be state costs, both expected and unanticipated, associated with 
implementing these changes, as well as in connecting Medicaid to the new state exchanges. 
Accordingly, state DD directors should anticipate that a great deal of the funding and energy around 
Medicaid-related activities in states will be taken up by these activities.  
 
Sense of the Senate Regarding Long-Term Care 
 
Since a Sense of the Senate is non-binding, it is difficult to know how seriously one should take the 
commitment the Senate included in the law to “address long-term services and supports in a 
comprehensive way” in the 111th congress. This section of the law certainly contains forceful 
language, and demonstrates a fairly clear recognition of some of the reforms needed in the US 
system of long-term supports and services. On the other hand, it seems unlikely that many 
legislators will soon be eager to proceed with more work on reforming a section of the US health 
care system after the battles of the past year and a half. The reference to the 111th congress, which 
will end no later than January 3, 2011, is surely a hold over from when the Senate passed the bill 
late in 2009, and was left unchanged last month by a House fearful of triggering a conference 
process which would have required an additional cloture vote in the Senate. The Sense of the 
Senate may provide leverage for advocates to push for reforms during the next congress, and the 
Association will continue to track these efforts.  
 
Home and Community Balancing Initiatives Act (HCBIA) 
 
The provisions originally included in the HCBIA, and later rolled into health care reform, provide 
some of the clearest opportunities for state DD systems.  
 
1915(i) HCBS State Plan Option One  such opportunity is the revamped 1915(i) Home and 
Community-Based Services state plan option. In several ways, the (i) option now works more like a 
(c) waiver: under PPACA, states can now provide “other” services through their state plan; may use 
the option to offer HCBS to individuals with incomes up to 300 percent of FPL; and, may run multiple 
(i) programs that each target a different population. When 1915(i) was first introduced in the DRA, 
states were allowed to cap the number of slots in the program, but were not allowed to target 
specific populations for services. PPACA effectively reverses these two regulatory conditions; first, 
by striking states’ ability to limit enrollment and create waiting lists for covered services, and second 
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by the addition of a provision, which originated with NASDDDS, that allows states to waive 
comparability in their 1915(i) programs. Whether this trade-off will have the net effect of making 
1915(i) more or less useful will vary from state to state. It is important to note that the level of care 
requirements for a 1915(i) program must be less restrictive than the state’s institutional level of care 
requirements. This change may be of considerable benefit to states that have made a commitment 
to serving individuals with developmental disabilities, do not meet ICF/MR level of care and are 
therefore ineligible for 1915(c) waiver services (e.g., California). Such states could craft a 1915(i) 
program targeted to the DD population that, because it would be tied to a level of care less 
restrictive than their institutional level of care, would allow them to draw federal match for services 
they are already committed to providing through state-only funds and save a significant amount of 
money.  
 
For states that are not currently committed to serving all individuals with developmental disabilities 
even if they don’t meet ICF/MR level of care, determining whether the HCBS state plan option as 
reconstituted by PPACA is useful will depend on a number of factors. Especially in the current 
budget climate, states will obviously be hesitant to establish a new HCBS program that essentially 
amounts to an entitlement. States would need to assess whether they can use the new authority to 
waive comparability to target a benefit to a specific enough group to ease the budgetary concerns 
inherent in not being able to cap enrollment to the program. To some extent this will depend on how 
the regulations implementing PPACA’s changes to 1915(i) address the new authority to waive 
comparability. States will more likely be able to take up the option if they can target the benefit with 
the same level of specificity that is possible in a 1915(c) waiver program. One should remember that 
states must also set needs-based criteria for eligibility for the HCBS state plan option. Although not 
as fine an instrument for targeting as the newly added ability to waive comparability, this element of 
the 1915(i) program can also be used to further narrow eligibility. Defining 1915(i) eligibility on the 
basis of a need for supported employment could, for example, serve as a way to further manage 
participation. This option will figure into the discussion below of how states might best take 
advantage of opportunities provided by the CLASS Act.  
 
State Balancing Incentive Payments Program The state balancing incentive payments program 
included in the provisions of HCBIA that were added to PPACA provides a significant opportunity for 
some states to increase their federal match. Unfortunately, the bulk of the heavy lifting for earning 
the enhanced match will, in most states, fall to the service system for the elderly, meaning that state 
DD directors may not be in a position to drive efforts to meet the necessary targets for community 
spending. Under this provision, states can qualify for the rebalancing incentives only if they spent 
less than 50 percent of their Medicaid long-term services budget on HCBS in FY 2009. As noted 
above, additional enhanced FMAP is available for states spending less than 25 percent of their LTC 
budget on HCBS. According to data included in a 2008 AARP Public Policy Institute report, only five 
states directed at least 50 percent of their total Medicaid LTSS expenditures toward HCBS in 2006 
(Oregon, New Mexico, Washington, Alaska, and California). When the data was analyzed narrowly 
for state spending on HCBS for individuals 65 years and older and adults with physical disabilities,  
it showed only four states spending at least 50 percent (Oregon, New Mexico, Washington and 
Alaska), and only 12 others spending at least 25 percent. So, although many states will meet this 
requirement, the deinstitutionalization efforts in the DD field over the last several decades mean that 
most states will need to focus on rebalancing their services for the aging in order to improve their 
percentages.  
 
However, states can also rebalance by adding individuals who currently receive little or no services 
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to their HCBS programs; in other words, these provisions may also provide budgetary assistance for 
waiting list reduction efforts. Recent research has indicated that many individuals on waiting lists are 
receiving some services and are waiting for a more comprehensive set of supports. Since the 
balancing targets are based on a percentage of expenditures, rather than individuals served, 
increasing the amount of support these individuals are receiving will help a state move closer to the 
25 or 50 percent target.  
 
Coordination of (b) and (c) Waivers There are two other HCBIA-related provisions that will impact 
states. PPACA puts all waivers that involve dual eligibles on a 5-year renewal timetable. This 
includes all 1115, 1915(b), and 1915(c) waivers. This will obviously impact new 1915(c) waivers, as 
the initial 3-year renewal has been eliminated. But perhaps more importantly, this change puts  
(b) and (c) waivers on the same renewal track. A number of states have explored using elements of 
managed care to organize their HCBS systems, and a handful of states have found success with 
this model. For states interested in considering a combined (b)/(c) waiver, the regularized renewal 
periods will significantly reduce the complexity of the approach.  
 
HCBS Regulations states should also be aware of the provision that requires the Secretary of  
HHS to promulgate federal regulations to ensure that all states develop HCBS systems, including 
non-Medicaid services, that are designed to “allocate resources for services in a manner that is 
responsive to the changing needs and choices of beneficiaries receiving non-institutionally based 
long-term services” and that provide “strategies for beneficiaries receiving such services to maximize 
their independence.” It is difficult to predict the exact ramifications of this provision before the 
regulations have been drafted, but the intent behind it is clearly to standardize the approach to 
HCBS among states. This could have positive ramifications if it has the effect of instituting across 
states proven, replicable best practices in HCBS systems, or creating standards that become tools 
to help state leaders to manage their systems. However, the regulations must allow for continued 
state flexibility, to ensure that states can continue to adopt approaches that work best for their own 
particular demographic and geographic composition, and to continue to value states’ role as the 
HCBS laboratory, incubators for new ideas that drive the field forward.  
 
CLASS Act  
 
The Community Living Assistance Services and Supports (CLASS) program authorized by  
PPACA is one of the most intriguing sections of the new law for state DD systems. This part creates 
a free-standing, federally administered long-term care insurance program providing a cash benefit to 
eligible participants. Although past versions of the CLASS Act seemed entirely tangential to the 
interests of state DD directors because the monthly premiums for participants were likely to be too 
costly, for individuals with developmental disabilities, the addition of a reduced premium at a rate of 
about five dollars per month for low income individuals opens up the possibility of using the CLASS 
program to supplement, or even to partially fund, Medicaid home and community-based services.   
 
There are a great many implementation questions with the CLASS program that will have  
a tremendous bearing on how much it might impact individuals with developmental disabilities.  
The Office of the Assistant Secretary for Planning and Evaluation (ASPE) within HHS will handle 
implementation of the program, including the development of regulations. In discussing the 
implications of the program for state DD systems, this DAB will attempt to describe the benefits  
that are clearly available to persons with developmental disabilities, and then will delve into  
possible scenarios that may allow directors to amplify the positive impact of the CLASS program  
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on state systems for serving individuals with developmental disabilities.  
 
Benefits for Individuals with Developmental Disabilities At a bare minimum, we know that, if an 
individual with developmental disabilities is employed for 5 years, pays a monthly premium during 
those 5 years, and meets the amount of earnings required for a quarter of coverage under the Social 
Security program for at least 3 of those years, at the end of the 5 years they will be eligible for a 
daily benefit of approximately 50 dollars if they are determined to have deficits in at least two ADLs. 
This benefit can be used to pay for home modifications, assistive technology, accessible 
transportation, homemaker services, respite care, personal assistance services, home care aides, 
nursing support, and other nonmedical services and supports that HHS designates, to maintain his 
or her independence at home or in the community. Medicaid becomes the second payer after the 
CLASS program, so while the beneficiary has control over the use of the cash benefit, Medicaid will 
no longer be responsible for paying for any services the beneficiary chooses to pay for with CLASS 
funds. Even at this most basic level of interaction, the CLASS program has the potential to 
profoundly benefit individuals with developmental disabilities and even to defray some Medicaid 
costs.  
 
Individuals earning under the poverty level are eligible for a special reduced premium that will be 
approximately five dollars a month, adjusted for inflation. Since individuals with developmental 
disabilities who are employed generally meet that criterion, this makes CLASS an affordable option 
for the DD population. When a CLASS beneficiary enrolled in Medicaid HCBS spends some portion 
of their benefit on supports or services that are covered by their plan of care, that expenditure 
supersedes Medicaid’s responsibility to pay for the support in question. Since there is no 
requirement to link the purchase of services to an assessment or plan of care, perhaps the savviest 
of consumers will choose to purchase supports and services not included in their Medicaid HCBS 
plan of care.  
 
However, a beneficiary might choose to purchase a Medicaid-covered service if he or she wanted to 
receive the service in some way that was impossible through Medicaid. For example, CLASS 
benefits can be used to pay family caregivers, something that is impossible or severely restricted in 
many Medicaid programs. In this case, the HCBS program would become, in effect, a set of 
additional supports that wrap around the services funded through the CLASS benefits. Such an 
approach has the potential to reduce Medicaid expenditures if significant numbers of individuals with 
disabilities qualify for the benefit. Furthermore, even if beneficiaries choose to spend their funds on 
services and supports that are not part of their Medicaid HCBS plan of care, the addition of 50 
dollars a day of nonmedical supports could have a profound effect on a consumer’s quality of life, 
which besides being a positive outcome on its own, may have the secondary result of reducing his 
or her need for Medicaid-funded HCBS supports.  
 
Increasing Participation of Individuals with Developmental Disabilities This leads to the 
question: What can states do to maximize the number of individuals with developmental disabilities 
that are able to participate in the CLASS program? The answer lies in an increased emphasis on 
employment supports. Participation in the CLASS program is, at its essence, tied to participation in 
the workforce. In order to enroll in the program, an individual must be “actively employed,” and in 
order to claim benefits, must meet the work requirements outlined above. There are already plenty 
of reasons, both financial and values-based, for states to be focusing on improving employment 
rates for individuals with developmental disabilities; the opportunity the CLASS program offers for 
substantial cash benefits to consumers provides yet another strong incentive.  
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Work Requirements Are the CLASS program’s work requirements reasonably attainable for 
individuals with developmental disabilities? There are several implementation questions that come 
into play here, but the likelihood is that the amount of work required for the receipt of CLASS Act 
benefits will be well within reach of the majority of consumers of HCBS with developmental 
disabilities. The statute clearly states that one must be “actively employed” in order to be enrolled in 
the program, and defines actively employed as “reporting for work at the individual’s usual place of 
employment or at another location to which the individual is required to travel because of the 
individual’s employment” and “able to perform all the usual and customary duties of the individual’s 
employment on the individual’s regular work schedule.” However, the statute does not specifically 
require that the individual remain employed during the entire 60 months that they must pay a 
premium before they can begin to draw benefits. In fact, the law requires that HHS create an 
alternative payment mechanism for the collection of premiums not just from an individual whose 
employers choose not to participate in the payroll deduction system, but also from an individual “who 
does not earn wages or derive self-employment income.” This indicates that the program will provide 
a way for individuals who become unemployed after enrolling in the CLASS program to continue to 
pay premiums until their benefit has vested, meaning that CLASS program beneficiaries likely will 
not need to be employed for an unbroken 5 years, or even for a total of 60 months, before they can 
claim benefits.  
 
The challenge here for the policy makers charged with implementing the CLASS Act will be to juggle 
two competing priorities: ensuring that individuals who are unable to maintain consistent 
employment are not frozen out of the CLASS program, particularly after having paid in some number 
of monthly premiums; and ensuring that the CLASS program remains viable by keeping it actuarially 
sound. Certainly, the CLASS program must be able to accommodate individuals whose need for 
long-term supports and services may make it difficult for them to maintain regular employment, as 
these are individuals who will benefit the most from participation. However, PPACA specifies that 
“no taxpayer funds shall be used for payment of benefits under a CLASS Independent 
Benefit Plan,” meaning that for the program to survive, premiums collected must be sufficient to 
cover payouts. Although the HHS Secretary has the ability to make ongoing adjustments to 
premiums in order to keep the program actuarially sound, this authority does not seem to extend to 
individuals earning under the poverty level, whose premium must remain nominal. As a result, 
setting up a system that enables too many individuals who enrolled when employed, but who will by 
and large not be employed during their vesting period (and therefore will pay a nominal monthly 
premium), to continue to participate would pose a real danger to the ongoing survival of the CLASS 
program. State directors should anticipate that HHS will use the leverage provided by the regulatory 
process to impose some sort of limits on participation without employment, although the exact 
nature of the limits remains to be seen. For this same reason, although the law is silent on third party 
payers, it may be unlikely that the system ASPE sets up will allow for family members, private 
organizations, or government entities such as states to make premium payments on behalf of 
enrollees who have insufficient income.  
 
Earnings Requirements The requirements for amount of earnings provide a safeguard against this 
very problem, albeit not a strong one. As described above, participants must earn enough wages 
and/or self-employment income to be credited with a quarter of Social Security coverage in at least 3 
calendar years within the first 60 months for which the individual has paid a premium. Keep in mind 
that individuals can fail to pay premiums for up to 5 years without losing the months they have 
acquired, meaning that the 60 months of paying premiums may be riddled with lacunae and greatly 
exceed 5 calendar years. This is not a prodigious sum: the amount of earnings required for a quarter 
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of coverage (QC) in 2010, for example, is $1,120. A QC is the basic unit for determining whether a 
worker is insured under the Social Security program. Social Security law specifies that the quarter of 
coverage (QC) amount for 2010 is equal to the 1978 amount of $250 multiplied by the ratio of the 
national average wage index for 2008 to that for 1976, or, if larger, the 2009 amount of $1,090. In 
other words, this number, recalculated annually, can never decrease, but will likely gradually 
increase, although only in proportion to a national rise in the size of wages. So, the earnings 
requirements for participation in the CLASS program are very much within the reach of individuals 
with developmental disabilities, especially if they are supported by an effective array of employment 
services.  
 
State HCBS Off-Set The drafters of the CLASS Act included another carrot to motivate states to 
ensure that their HCBS service recipients participate in the program: a state off-set directing that half 
of the benefit that a CLASS participant enrolled in a Medicaid HCBS program receives be used to 
defray related Medicaid HCBS expenses for that individual. However, that off-set only occurs if the 
HCBS program in which the recipient is enrolled does not waive comparability (i.e., does not target), 
and includes at least case management services, personal care services, habilitation services, and 
respite care. 1915(c) waivers, since they must be connected to a specific institutional level of care, 
by definition must waive comparability; as page six of the 1915(c) Technical Guide clearly states, “all 
HCBS waivers operate under a waiver of this statutory provision.” A very few states provide HCBS 
through an 1115 waiver; it is highly unlikely that those states would want to consider a waiver 
amendment that removed their waiver of comparability, even if just for a carved out set of the 
services listed above.  
 
This leaves states with the option of creating a 1915(i) HCBS state plan program that forgoes the 
newly added authority to waive comparability. The question of whether the budgetary risk inherent in 
such a program, especially since states can no longer cap participation in state plan HCBS services, 
could be offset by the potential influx of federal cash offered by the CLASS program is a tricky one. 
States would not be without any tools for narrowing the population eligible for the state plan HCBS 
option, as 1915(i) still retains the feature of “needs-based criteria” to determine eligibility. A state 
could, for example, create a 1915(i) program that included in such criteria that the consumer is in 
need of supported employment services. This would, at least, ensure that all participants are 
interested in and able to seek employment, and, for example, could eliminate the need to include 
elderly individuals who wish to remain retired. States would also include in the criteria deficits in 
whichever number of ADLs, two or three, the Secretary chooses to require for CLASS program 
benefit eligibility.  
 
Theoretically at least, a state could reduce the financial risk and impact of a new Medicaid 
entitlement program through a two pronged approach. First, by tightly defining the amount and 
nature scope and duration of the employment supports, case management services, personal care 
services, habilitation services, and respite care offered in the state plan; and second, by utilizing the 
income derived from individuals participating in the CLASS program (50 percent of the CLASS 
recipient’s benefit) to off-set the program’s expenses. Such a balancing act, however, is clearly 
fraught with hazard.  
 
There are several as yet unresolved regulatory questions that would have a bearing on whether this 
approach is at all feasible. If, for example, the alternative payment mechanism HHS sets up does 
not accommodate CLASS enrollees who are sporadically employed, the risk of individuals entering 
the state plan HCBS program and taking far more than 5 years to achieve eligibility for CLASS 
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benefits, or never being able to draw down benefits, would be too great. HHS could further maximize 
the state’s ability to ensure that HCBS recipients qualified for CLASS benefits by allowing the state 
or other third parties to pay the CLASS premium on behalf of beneficiaries. Unfortunately, given the 
pressure to maintain solvency of the CLASS program, it is unlikely that HHS will choose to go this 
route.  
 
Another challenge with designing such a state plan HCBS program is that while the cash benefit 
amount will average 50 dollars across recipients, the actual amount paid to eligible enrollees will 
vary based on individual measures of disability, another factor making it difficult to predict how much 
HCBS will be offset by CLASS money. Of course, since it will take a minimum of 5 years from the 
CLASS program’s inception for the first participants to begin receiving benefits, states will want to 
wait at least that long to implement this hypothetical state plan HCBS program, and the benefit 
structure will have long since been in place by that time. However, the situation is further 
complicated by the fact that the Secretary can make adjustments to benefits in order to maintain the 
actuarial soundness of the program. Despite the many pitfalls described above in crafting a 1915(i) 
HCBS program specifically intended to capture the CLASS program’s HCBS offset, state directors 
may still wish to explore how their state might pursue such a policy goal, since the potential rewards 
in terms of additional federal funding for Medicaid HCBS are so substantial. And in the ever-shifting 
policy landscape, state directors should certainly be aware of this option should changes occur that 
would make such a project more feasible (if, for example, the ability to cap were to be restored to 
1915(i), or the requirement that the HCBS authority decline to wave comparability were to be 
removed from the CLASS program).  
 
Additional Questions There are a number of additional as-yet-unanswered questions about the 
CLASS program:  
 
 What role will states play in the Eligibility Assessment System HHS must design, which will, 

among other things, determine whether an individual meets the functional criteria for drawing 
down benefits, and will make a periodic redetermination? 
 

 PPACA directs HHS to contract with states and local entities to provide, essentially, case 
management for CLASS Beneficiaries. States will need to consider how this could best be 
coordinated with or integrated into current case management systems, especially for those 
beneficiaries also enrolled in Medicaid HCBS and receiving case management for that array of 
services. In fact, research and experience suggest that consumers achieve the best outcomes 
when their HCBS services are part of a coordinated package designed around an assessment of 
their needs. The CLASS Act statute is silent regarding the need for a plan of care, or for a needs 
assessment; the extent to which case managers will have the tools, or even the permission, to 
guide individuals in their selection of services that will best maximize their quality of life, and to 
coordinate those services with supports the individual may be receiving from other programs, 
including Medicaid, remains to be seen. 
 

 State directors should be aware that PPACA confers upon the states the responsibility for 
ensuring that enough fiscal agents exist to facilitate the employment-related services needed for 
personal attendants working for CLASS beneficiaries. This responsibility begins 2 years after the 
CLASS program’s implementation. 
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Community Choices Act  
 
The CFCO is a significant new option for providing community-based attendant services and 
supports in the Medicaid state plan, but its usefulness for state DD service systems is dubious.  
The program is aimed at the same population states can serve through a 1915(c) waiver, i.e. those 
meeting an institutional level of care, but without the option to serve individuals whose incomes 
exceed 150 percent of the FPL. The services available under the CFCO appear to be no different 
from attendant services that can be offered through an HCBS waiver, which can offer a broader 
array of additional supports. Although all general funds spent on CFCO services receive a federal 
match at a six percent higher rate, this additional revenue would likely be more than offset by the 
entitlement nature of the program. Without the budgetary controls of waivers of comparability or 
statewideness, it is difficult to imagine why a state would choose the CFCO over a 1915(c) waiver, 
particularly in the current economic climate.  
 
Money Follows the Person (MFP) Rebalancing Demonstration  
 
PPACA’s extension of the MFP program is a welcome development for states. The MFP has been a 
successful and effective program. Early indications suggest that, in addition to extending the grants 
to already participating states, CMS will be soliciting new applications to participate in the program. 
NASDDDS will watch for regulations or grant announcements and alert directors to them when they 
are available.  
 
Nationwide Background Checks  
 
(Sec. 6201) States may wish to consider participating in this optional program, particular if they are 
already engaged in or considering a similar background check process. States that opt into the 
program will receive a 75 percent federal match for their background check expenditures, based on 
an amount they guarantee to spend. States have a significant level of flexibility regarding design of 
the program, although there are specific requirements that state directors should examine if 
considering recommending that heir state participate. The program is based on the pilot MMA. Abt 
Associates released an evaluation of the Background Check Pilot Program that provides a complete 
description of that program, and is posted on the CMS Office of Research and Development and 
Information (ORDI) website, and can be accessed at http://www.cms.hhs.gov/Reports/Reports/
ItemDetail.asp?ItemID=CMS1215663.  
 
FMI: The law can be read at http://democrats.senate.gov/reform/patient-protection-affordable-care-
act-as-passed.pdf. The companion reconciliation bill is available at http://frwebgate.access.gpo.gov/
cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h4872enr.txt.pdf.  

NASDDDS STAFF CONTACT  
113 Oronoco Street, Alexandria, VA 22314 Dan Berland 
Tel: (703) 683-4202; Fax: (703) 684-1395 Federal Policy Analyst 
Web: www.nasddds.org Email: dberland@nasddds.org 
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