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The past several years have been stress-
ful for advocates when it comes to leveling 
the legal, political, and financial playing 
field for students with disabilities in the 
United States. It is difficult not to get dis-
couraged. If you are looking for a diamond 
in the rough in terms of leveling this field, 
look no further than the unanimous U.S. 
Supreme Court decision in Endrew F. v. 
Douglas County School District RE-1.1 

This decision addresses the Individuals 
With Disabilities Education Act (IDEA) 
requirement that each state that receives 
federal funding have policies and proce-
dures ensuring that children with disabili-
ties receive a free appropriate public edu-
cation (FAPE). FAPE is defined as “special 
education and related services that: a) 
have been provided at public expense, un-

1 580 U.S. ___ (2017).

der public supervision and direction, and 
without charge; b) meet the standards of 
the State educational agency; c) include 
an appropriate preschool, elementary 
school or secondary school education in 
the State involved; and d) are provided in 
conformity with the individualized educa-
tion program [IEP].”2

Prior to this decision, the seminal FAPE 
case was Board of Education of Hendrick 
Hudson Central School District v. Rowley,3 
which examined whether a school district 
was required to provide a sign language 
interpreter in academic classes for a stu-
dent with a hearing impairment. This stu-
dent performed better than average than 
her classroom peers and was easily advanc-
ing each school year. The real issue for the 
student and her parents was that she was 
not performing consistent with her aca-
demic potential. The Supreme Court de-
termined that Congress did not intend to 
impose a potential-maximizing standard 
but rather to “open the door of educa-
tion to disabled students by requiring a 
basic floor of opportunity.”4 Further, the 
court ruled that FAPE is satisfied when 
the education is sufficient to confer some 

2  Individuals With Disabilities Education Act 
(IDEA), Pub. L. No. 108-446  (2004); see also 
34 C.F.R. §§ 300.101–300.113 (2010).

3  455 U.S. 175, 102 S. Ct. 3034, 552 Individu-
als With Disabilities L. Rep. 656 (1982).

4 102 S. Ct. at 3043–3051.
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educational benefits to the student with a 
disability.5 Advocates refer to this standard 
as the “some benefit standard” or “de mi-
nimis standard.”

Compare this with some states (e.g., 
Michigan, where the author lives) that re-
quire the “maximization standard,” which 
was addressed by the U.S. District Court 
for the Western District of Michigan in 
Barwacz v. Michigan Department of Edu-
cation.6 In this case, the educational agen-
cy asserted that because Michigan’s law 
was enacted prior to the Education for All 
Handicapped Children Act (now IDEA), 
the standard in Rowley should apply.7 
However, the Michigan law specifically 
requires Michigan school districts to “pro-
vide special education programs and ser-
vices designed to develop the maximum 
potential of each handicapped person.”8 
Thus, the Michigan court held that the 
earlier Michigan statute, which became 
law in 1973, supplies the correct standard 
to apply. The Michigan court also made it 
clear that standards that go beyond what 
IDEA requires are valid but that even these 
higher standards do not legally require the 
provision of the best possible education, 
which advocates refer to as the “maximum 
benefit standard.”

The Endrew F. decision attempts to 
clarify how courts should apply the FAPE 
standard, but it does not go so far as to 
overrule Rowley. It appears as if the Court 
is correcting how some lower courts have 
interpreted Rowley. When certiorari was 
first granted in Endrew F., numerous orga-
nizations and advocacy groups submitted 
amicus briefs in support of the student.9 

5 Id. at 3048.
6  681 F. Supp. 427, 46 Educ. L. Rep. 98 (W.D. 

Mich. 1988).
7 102 S. Ct. 3034.
8 MARSE R 340.1733 rule 33.
9  Laura McKenna, How a New Supreme Court 

The National Association of State Direc-
tors of Special Education submitted a 
brief in support of neither party. The U.S. 
solicitor general filed a brief urging the 
Court to grant the parents’ petition, stat-
ing that the central issue to be addressed 
was “whether the educational benefit pro-
vided by a school district must be merely 
more than de minimis to satisfy the FAPE 
requirement and Rowley.”10 The solicitor 
general also pointed out that the Rowley 
standard was established more than 30 
years ago and it was time to clarify the 
standard.

In 2008, the year of the earlier Endrew 
F. case, the Tenth Circuit, including Judge 
Neil Gorsuch, ruled against Endrew and 
his parents.11 The court determined that 
IDEA only requires an educational ben-
efit that meets the standard of “merely 
… more than de minimis.”12 The new 
standard the Supreme Court articulated 
requires school districts to offer an IEP 
reasonably calculated to enable a child to 
make progress in light of the child’s cir-
cumstances. The Court referred to this 
standard as “fact-intensive.” The issue will 
always be what education is reasonable, 
not what is ideal or maximizes the benefit 
to the student.

The Court used Rowley to shed light 
on what defines “appropriate progress” 
in many special education cases. For ex-
ample, if a student is fully integrated into 
regular education classes, the IEP must be 
reasonably calculated to enable the student 

Ruling Could Affect Special Education, The At-
lantic, https://www.theatlantic.com/education 
/archive/2017/03/how-a-new-supreme-court 
-ruling-could-affect-special-education/520662 
(Mar. 23, 2017).

10 Bd. of Educ. v. Rowley, 458 U.S. 176 (1982).
11  D.C. No. 1:12-CV-02620-LTB (No. 14-

1417).
12 580 U.S. ___ .

https://www.theatlantic.com/education/archive/2017/03/how-a-new-supreme-court-ruling-could-affect-special-education/520662/
https://www.theatlantic.com/education/archive/2017/03/how-a-new-supreme-court-ruling-could-affect-special-education/520662/
https://www.theatlantic.com/education/archive/2017/03/how-a-new-supreme-court-ruling-could-affect-special-education/520662/
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to make grade-level progress, earn passing 
marks, and advance each year to the next 
grade. However, in Endrew F.,13 the Court 
reiterated Rowley and specifically declined 
to hold that every student advancing from 
grade to grade is automatically receiving 
FAPE. 

This new standard is not a bright line 
rule, and the Court stated that in no way 
is its decision to be interpreted that a 
court should substitute its own notion of 
sound educational policy for that of pro-
fessional educators. Then the Court ad-
dressed the situation in which a student 
who is disabled is not fully integrated into 
regular education classes, stating that the 
IEP does not need to aim for providing 
him or her with grade-level work and ad-
vancement but rather must be appropri-
ately ambitious in light of the facts of the 
situation.14 The IEP goals may differ, but 
every single student must have the chance 
to meet challenging objectives. This ap-
pears to be a stronger standard than the 
some benefit standard.

The Rowley clarification and Endrew F. 
ruling, collectively, is considered a stan-
dard, not a formula. It is “markedly more 
demanding” than the more than de mi-
nimis standard the Tenth Circuit applied 
in the earlier Endrew F. case.15 The Court 
stated that it cannot be the case that IDEA 
typically aims for grade-level advance-
ment for students with disabilities who 
can be educated in the regular classroom; 
instead, IDEA is satisfied with barely 
more than de minimis progress for special 
education students who cannot. This ap-
pears to be a direct overruling of the Tenth 
Circuit’s decision. 

13 580 U.S. ___ 2017.
14 Id.
15  Endrew F. vs. Douglas County School District 

Re. 1 No. 15-827 (2017).

However, the Court did not rule com-
pletely in Endrew F.’s favor. It rejected 
the parents’ argument that FAPE requires 
opportunities for students with disabili-
ties to achieve academic success, attain 
self-sufficiency, and contribute to soci-
ety, which are substantially equal to the 
opportunities afforded students without 
disabilities. The Court noted that IDEA 
has been reauthorized several times with-
out overruling Rowley; consequently, the 
Court rejected and refused to adopt the 
parents’ proposed specific standard, which 
the Court determined was a “maximum 
potential standard.” 

The Court clearly did not address 
weighing the differences between the 
some benefit versus maximum benefit de-
bate, which means these decisions will still 
be fought at the local level and individual-
ly. Some in the media hailed this ruling as 
a victory for the student and an improve-
ment for all special education students.16

So the question remains — Who won? 
As for Endrew F., the student involved, 
the case was sent back to the Tenth Cir-
cuit for a ruling in light of the Supreme 
Court decision. What this means is that 
there will be additional court proceed-
ings before Endrew F. and his family really 
know whether they prevailed. For school 
districts in states that are not already 
bound by the maximization standard, the 
Court did not specifically overturn Row-
ley; therefore, Rowley remains the law. For 
students with disabilities, the Court’s clar-
ification is for a significantly higher stan-
dard than what districts were asserting in 
Rowley. The Supreme Court unanimously 
ruled that the Rowley standard is markedly 
more demanding than just some de mini-
mis standard. 

So how will this debate impact stu-

16 McKenna, supra n. 9.
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dents? Because the standard is fact specif-
ic, it will depend on the facts and how the 
courts view them. One special education 
writer notes the following cases as rulings 
to watch:

a. Fourth Circuit: ML by Lieman v 
Montgomery County Board of Educa-
tion 117 LRP 33077 (4th Cir 8/14/17) 
The Fourth Circuit ruled that a school 
district did not deny FAPE where a 
student’s IEP did not include instruc-
tion in the customs and practices of 
Orthodox Judaism. The Fourth Circuit 
notes that the FAPE standard that it 
had been applying prior to Endrew F. 
was quite similar to the “merely more 
than de minimis” standard applied 
by the Tenth Circuit and rejected by 
the Supreme Court. The Fourth Cir-
cuit did not reach the question of the 
FAPE standard, however, because the 
court found that IDEA does not pro-
vide the relief sought by the parents 
under any standard. The Court ruled 
that IDEA does not require schools to 
provide religious instruction, and citing 
the language from Endrew F concern-
ing “progress appropriate in light of 
the child’s circumstances,” the court 
found that the circumstances that are 
relevant involve the student’s disabili-
ty and not his faith or culture. Because 
IDEA does not guarantee any particular 
outcome, the Fourth Circuit held that 
FAPE had been offered and affirmed the 
denial of reimbursement. 
b. Eighth Circuit: IZM v Roesmount-
Apple Valley-Eagan Public Schs, Inde-
pendent Sch Dist No 1 70 IDELR 86 
(8th Cir 7/14/17) Eighth Circuit ruled 
that a state statute regarding Braille in-
struction did not raise the bar for FAPE. 
The Court noted that IDEA does not 
guarantee that a child make any prog-
ress. The court acknowledged the “prog-
ress appropriate in light of the child’s 
circumstances,” language from Endrew 
F., and noted that the new standard 

by the Supreme Court was consistent 
with its ruling that the school district 
had provided FAPE even though not all 
of the student’s instructional materials 
were provided in Braille despite reason-
able efforts to do so.
c. Ninth Circuit: MC ex rel MN v An-
telope Valley Union High Sch Dist 858 
F.3d 1189, 117 LRP 21748 (9th Cir 
5/30/17) Although the Ninth Circuit 
did not apply the Endrew decision, re-
manding the question instead to the 
District Court, the Ninth Circuit gave 
some serious hints as to how it may 
interpret the high Court’s clarification: 
“Recently, the Supreme Court clarified 
Rowley and provided a more precise 
standard for evaluating whether a school 
district has complied substantively with 
the IDEA: “To meet its substantive 
obligation under the IDEA, a school 
must offer an IEP reasonably calculated 
to enable a child to make progress ap-
propriate in light of the child’s circum-
stances.” Endrew F., … In other words, 
the school must implement an IEP that 
is reasonably calculated to remediate 
and, if appropriate, accommodate the 
child’s disabilities so that the child can 
“make progress in the general education 
curriculum,” id. at 3 (citation omitted), 
taking into account the progress of 
his non-disabled peers, and the child’s 
potential. We remand so the district 
court can consider plaintiffs’ claims in 
light of this new guidance from the Su-
preme Court.” [emphasis added]17

In conclusion, keep in mind that the 
U.S. Supreme Court also ruled unani-
mously on another special education case 
in 2017,18 which is related to the exhaus-
tive administrative remedies in Fry v. Napo-

17  Jim Gerl, Special Education Law Blog, http: 
//specialeducationlawblog.blogspot.com/2017/ 
08 (Aug. 29, 2017).

18 788 F.3d 622 (6th Cir. 2015).

http://specialeducationlawblog.blogspot.com/2017/08
http://specialeducationlawblog.blogspot.com/2017/08
http://specialeducationlawblog.blogspot.com/2017/08
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leon.19 In the Fry decision, the Court held 
that if a student’s lawsuit under IDEA is 
not related to the denial of FAPE, exhaus-
tion of state-level administrative remedies 
of IDEA is not required. The two unusual 
and unanimous decisions in Endrew F. 
and Fry offer a glimmer of hope and unity 
in very discouraging times for people with 
disabilities and their advocates. Let’s hope 
2018 brings more decisions like these!

19 788 F.3d 622 (6th Cir. 2015).




