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Special Needs Trusts Legislative and
Regulatory Update
• Omnibus Budget Reconciliation Act of 1993 (OBRA 93)
• Special Needs Trust Fairness Act ‐ competent disabled individuals
under age 65 may establish and fund their own (d)(4)(A) and (d)(4)(C)
trusts after December 13, 2016

ABLE Act Guidance
• Stephen Beck, Jr., Achieving a Better Life Experience Act of 2014
• T.R. 1.529A‐1 through 1.529A‐7 (proposed regulations)
• IRS Notice 2015‐81 (Nov. 20, 2015)
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ABLE Act Guidance
• The Consolidated Appropriations Act of 2016
• Tax Cuts and Jobs Act of 2017
• Centers For Medicare and Medicaid Services, Letter to the State Medicaid
Directors, SMD # 17‐002 RE: Implications of the ABLE Act for State Medicaid
Programs (September 7, 2017
• POMS SI 01130.740

Benefits of an ABLE Act
• ABLE account proceeds are disregarded for most means‐tested
federal public benefits programs
• Medicaid
• Section 8 housing
• SSI
• $100,000 cap
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Benefits of an ABLE Act
• Favorable federal tax rules – income disregarded to the extent used to pay “qualifying disability expenses”
(QDE’s)
• Taxable year limitation
• Qualifying disabled beneficiary prior to age 26
• Drawback – Medicaid lien based on amounts paid by Medicaid AFTER the creation of the ABLE account.

Opening an ABLE Account
• Enabling state legislation?
• Established state plan?
• If no established plan in your state, look for a national plan. No
residency requirement.
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Opening an ABLE Account
• Open plans (no residency requirement) in:
• Alabama, Alaska, Colorado, District of Columbia
• Illinois, Indiana, Iowa, Kansas
• Maryland, Massachusetts, Michigan, Minnesota, Montana, Nebraska
• Nevada, North Carolina, Ohio, Oregon ABLEforALL Plan, Pennsylvania
• Rhode Island, Tennessee, Virginia,

529 accounts vs. 529A accounts
• Different annual contribution limits
• Only 1 ABLE account per beneficiary
• ABLE accounts are subject to age and transfer restrictions.
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ABLE (529A) accounts
• Account beneficiary is a qualified disabled beneficiary (significant
disability diagnosed before age 26)
• Account beneficiary is entitled to SSI or SSDI or
• Account beneficiary filed a disability certification

Disability certification
• Beneficiary is permanently and totally disabled
• Date disability was incurred (prior to 26)
• No reasonable probability that the disabled condition will ever
ameliorate
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ABLE (529A) accounts
• $15,000 contribution limit in 2018
• Contributions must be made in cash
• 1 account per beneficiary
• Rollover exception

ABLE accounts and federal income taxes (FIT)
• Funds in an ABLE account below the applicable state
limit appreciate free of federal income taxation.
• Distributions are disregard to the extent of any
qualified disability expenses.
• But, distributions for housing for SSI recipients are not
disregarded.
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Qualified disability expenses
• QDE’s ‐ any expenses related to the eligible
individual’s blindness or disability for the benefit of
the QDB.
• No sole benefit rule

Qualified disability expenses
• Education, housing, transportation
• Employment training and support
• Assistive technology
• Personal support services
• Health, prevention and wellness
• Financial management
• Legal fees
• Funeral and burial expenses
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Qualified disability expenses
• Educational expenses:
• Tuition through post‐secondary schools
• Books
• Supplies
• Educational materials
• Tutors
• Special education services

Qualified disability expenses
• Housing related expenses
• Rent
• Mortgage payments
• Home improvements and modifications
• Home maintenance and repairs
• Real property taxes and utility charges
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Qualified disability expenses
• Employment related expenses
• Obtaining and maintaining employment
• Job training
• Assistive technology
• Personal assistance supports.

Qualified disability expenses
• Medical and health related expenses
• Health insurance premiums
• Medical, vision and dental expenses
• Rehabilitation services
• Durable medical equipment
• Therapy and respite care
• Long‐term services and supports.
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ABLE accounts and FIT
• An additional 10% tax to the extent the distribution is not offset by
QDE’s
• Exception: death

• 6 per cent excise tax on excess contributions
• Exception: safe harbor

ABLE accounts and FIT
• Tyrion Lanister’s ABLE account balance is $100,000.
• $50,000 of the $100,000 is from contributions.
• In 2017, Tyrion has a $10,000 distribution and $6,000 in QDE’s.
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ABLE accounts and FIT
• Half the distribution ($5,000) is income (ROI) to Tyrion.
• Tyrion reduces the $5,000 by $6000/$10,000) to $2,000
• Tyrion pays an additional tax of $200 ($2,000 x 10%)

Third Party Contributions to ABLE Accounts
and Medicaid
• John Snow contributes $15,000 to an ABLE account for Bran Stark.
• John Snow then applies for Medicaid.
• The contribution to the ABLE account for Bran Stark is subject to a
penalty period.
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Excluded Distributions
from ABLE Accounts
• Bran Stark takes a $500 distribution from his ABLE account in March,
2018 to pay a health related expense.
• Bran’s health related expenses is not due until September.
• Bran deposits the $500 into his checking account in March, and pays
the expense in September.
• The $500 is not income to Bran in March.

Excluded Distributions
from ABLE Accounts
• The $500 withdrawn in March is not income to Bran in March.
• The $500 withdrawn in March is not counted as a resource in July,
August or September.
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Ineligibility Due to Excess Resources other than ABLE account from ABLE Accounts

• Bran is the beneficiary of an ABLE account with a balance of
$101,000.
• Bran’s only other resource is a checking account of $3,000.
• Bran’s countable resources are $4,000.

Ineligibility Due to Excess Resources other than ABLE account from ABLE Accounts

• Bran’s ABLE account balance is not the cause of his excess resources.
• Bran is not eligible for SSI because of excess resources
• Bran’s SSI benefits are suspended and his Medicaid benefits stop.
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Ineligibility Due to Excess Resources in ABLE account
• Bran’s ABLE account balance is $103,000.
• Bran has no other countable resources.
• Bran’s SSI benefits are suspended, and Bran loses eligibility for Medicaid
and his SSI eligibility is terminated 12 months later if his suspension
continues throughout the entire year.

Previously Excluded Distribution Used for a
QDE
• Tyrion withdraws $25,000 from his ABLE account for assistive technology and pays a $10,000 deposit
• While waiting for the service to be completed, in March, he loses $1,000 of his ABLE distribution gambling.
• The $1,000 lost by gambling in March is a countable resource to Tyrion in March.
• The remaining $14,000 Tyrion has is an excluded resource, as long as Tyron intends to use the distribution
for a QDE not related to housing and does in fact use the $14,000 for the QDE in that taxable year.
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Previously Excluded Distribution Used for
Housing
• In April, Bran withdraws $7,000 from his ABLE account to pay for his education. The educational expense is
due in September
• Bran has to make a $750 advance rent payment to his landlord for his room at school in August.
• Bran uses some of the distribution he took in April to make the rent payment, which is a housing expense.
• The $750 is a countable resource in August.
• The remaining $6,250 of the distribution is excludible as a resource, as long as Bran intends to use the
$6,250 for a non‐housing QDE and does in fact do so in that taxable year.

Uniform Trust Laws
• Uniform Directed Trust Act (UTA)
• Trust directors
• State Trust Laws
• Enacted in New Mexico
• Legislation pending in Connecticut
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Uniform Trust Laws
• Uniform Directed Trust Act (UTA)
• Trust directors
• State Trust Laws
• Enacted in New Mexico
• Legislation pending in Connecticut

The Third Restatement of Trusts
• Discretionary versus mandatory trusts
• Dry trusts
• Seeded trusts
• Terminating or modifying irrevocable trusts with non‐judicial settlements
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The Third Restatement of Trusts
• Correct mistakes
• Modifying by division
• Decanting
• Removing trustees

The Third Restatement of Trusts
• Terminating or modifying irrevocable trusts with non‐judicial
settlement agreements
• Inability to effectively administer trust
• Trust is too small
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Benefits Eligibility and SNT’s
• Richardson v. Hamilton, No. 2:17‐cv‐00134‐JAW, (D.Me., February 27,
2018)
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SPECIAL NEEDS TRUSTS: NEW RULES AND PLANNING STRATEGIES
April 30, 2018
Jane M. Fearn-Zimmer, Esquire, LL.M.
National Business Institute
I.

Special Needs Trusts Legislative and Regulatory Update
A.

Special Needs Trust Fairness and Medicaid Improvement Act

Many disabled individuals require public welfare benefits, such as Medicaid,
Supplemental Security Income (SSI) and Section 8 housing to pay for the cost of their
care and housing. Eligibility for such federal welfare benefit programs is generally
limited to the indigent, i.e., individuals who have less than $2,000 in countable assets in
their name.

A self-settled special needs trust is a special set aside of the assets of a disabled
individual funds in a trust, designed to provide a fund to enrich the lifestyle of a disabled
individual, while enabling that individual to qualify for public welfare benefits, including
Medicaid, SSI and Section 8 housing. The Omnibus Budget Reconciliation Act of 1993
(OBRA 93) established two types of self-settled (i.e., self-funded) special needs trusts,
which were payback trusts pursuant to 42 U.S.C. §1396p(d)(4)(A)(i.e., “payback”) and
pooled trusts established pursuant to 42 U.S.C. § 1396p(d)(4)(C). Apparently as the
result of a technical error, OBRA 93 allowed a parent, grandparent, legal guardian or a
court to establish a self-settled special needs trust on behalf of a disabled individual under
the age of sixty-five (65), but did not allow a disabled individual who was competent to
establish and fund her own trust.
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Recognizing that competent disabled individuals were unnecessarily subjected to
undue expense and an infringement on their autonomy, on December 13, 2016, President
Barack Obama signed into law the Special Needs Trust Fairness Act, as part of the 21st
Century Cures Act. The Special Needs Trust Fairness Act adds mentally competent
disabled individuals (under the age of sixty-five) as a new class of individuals who are
authorized to execute and fund their own self-settled special needs trusts pursuant to 42
U.S.C.§ 1396p(d)(4)(A)(i.e., “payback”) and 42 U.S.C. § 1396p(d)(4)(A)(“pooled
trust”). With respect to self-settled special needs trusts executed on or after December
13, 2016, competent disabled individuals under the age of sixty-five may establish and
fund their own trusts themselves without expending the time and effort to obtain a court
order.

B. The ABLE Act
The Stephen Beck, Jr., Achieving a Better Life Experience Act of 2014 (commonly
known as the “ABLE Act”) was enacted on December 19, 2014, as part of The Tax
Increase Prevention Act of 2014 (P.L. 113–295). Millions of disabled individuals may
benefit from this legislation, which creates a new type of tax-advantaged savings plans
for the benefit of disabled individuals under § 529A of the Internal Revenue Code (Code).
ABLE accounts are the counterpart for the disabled of qualified educational savings
accounts established under IRC § 529. An eligible blind or disabled individual may
establish an ABLE account if she became blind or disabled prior to reaching age twentysix (26).
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The proceeds, earnings on and distributions from, an ABLE account receive
favorable treatment under federal law, which disregards the ABLE account proceeds, the
undistributed income on an ABLE account, and any distributions from the ABLE
account, to the extent such distributions are applied to purchase “qualified disability
expenses.” The disregard is applied in various means-tested federal benefit programs,
including to compute an applicant’s income and resources in determining their Medicaid
eligibility. The disregard also applies to Section 8 housing and in determining eligibility
for Supplemental Security Income, subject to certain exceptions discussed below.
In order for an individual to establish an ABLE account, the state must first
establish an ABLE Program in which the qualified disabled beneficiary seeks to open an
account. See I.R.C. § 529A(b). If the individual’s home state currently offers an ABLE
Plan, the individual may enroll in the home state’s Program. A state without its own
ABLE Plan may contract with another state to allow its residents to participate in the
second state’s ABLE Plan. See I.R.C. § 529A(e)(7).
The Centers for Medicare and Medicaid Services released guidance to the State
Medicaid Directors regarding the treatment of funds held in, contributed to and
distributed from, ABLE accounts in Centers For Medicare and Medicaid Services, Letter
to the State Medicaid Directors, SMD # 17-002 RE: Implications of the ABLE Act for
State Medicaid Programs (September 7, 2017), available online at
https://www.medicaid.gov/federal-policy-guidance/downloads/smd17002.pdf.
The guidance in SMD # 17-002 clarifies that there is currently no formal federal
certification for state ABLE programs to ensure that they are “qualified” programs. SMD
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# 17-002, supra, at p. 2. Neither the United States Department of the Treasury nor the
Internal Revenue Service has proposed a formal certification process by rule-making.
The Centers for Medicare and Medicaid will presume that a state’s ABLE program is
valid until proven otherwise. If a formal certification process is ultimately implemented,
the Centers for Medicare and Medicaid Services (CMS) may issue further guidance. See
SMD # 17-002, supra, at p. 2.
Once the state ABLE program is authorized, accountholders may open subaccounts in the State plan having special attributes for tax and public benefits
implications. Cash contributions may be made to an ABLE account established for the
benefit of a qualifying individual with a significant disability diagnosed prior to age
twenty-six (26). See I.R.C. § 529A(b)(1); see also I.R.S. Notice 2015-18, I.R.B. 2015-12.
The qualified disabled beneficiary of an ABLE Act account may withdraw and distribute
the ABLE account proceeds free of federal income (and possibly state income) tax
consequences to the extent of any qualified disability expenses incurred by the
taxpayer/beneficiary during the same calendar year. I.R.C. § 529A(c)(1)(A) –(D).
On March 7, 2018, the Social Security Administration issued POMS SI 01130.740
regarding ABLE accounts. The guidance specifies when to exclude ABLE account
contributions, balances, earnings and distributions from an ABLE account are treated as
income in the month received for purposes of SSI eligibility. With respect to first party
contributions, A contribution made by the designated beneficiary into his or her ABLE
account is not income to the designated beneficiary. However, income received by the
designated beneficiary and deposited into his or her ABLE account is income to the
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designated beneficiary. That is, the income is income in the first instance, but the
contribution is not income.
An individual cannot use direct deposit to avoid income counting. When a
payment that belongs or is due to the designated beneficiary is direct-deposited into his or
her ABLE account, the payment is considered to be received by the designated
beneficiary, it is counted as income to the designated beneficiary as it otherwise would
be, the designated beneficiary is considered the contributor for ABLE purposes, and the
ABLE contribution is not considered income to the designated beneficiary. Examples of
payments that might be direct-deposited into an ABLE account, but still are counted as
income as they otherwise would be, include wages, benefit payments (including pensions
and Veterans Administration benefits, child support or alimony. POMS SI 01130.740

C. Uniform Trust Laws and the Third Restatement
On July 19, 2017, the National Conference of Commissioners on Uniform State
Laws approved the Uniform Directed Trust Act (UTA), which governs irrevocable trusts.
The UTA provides a mechanism in the form of a nonjudicial settlement agreement for the
modification or termination of an irrevocable trust and/or the removal of the trustee. The
UTA authorizes the termination or modification of an irrevocable trust when all of the
beneficiaries and the settlor agree. Here, neither the consent of the trustee nor the court is
required.
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The UTA also authorizes the retroactive reformation of a trust to correct mistakes
in the trust’s language and/or to achieve tax objectives intended by the settlor.

Finally, the UTA authorizes decanting from an existing trust to a new trust or to
remove the trustee.

D. State Trust Laws
Practitioners need to be mindful of changes in their home state’s trust and probate
laws. Many states have enacted provisions of the Uniform Trust Code. For instance, my
home state of New Jersey enacted binding provisions of the New Jersey Uniform Trust
Code, Public law 2015, c. 276, which took effect in July, 2016. Pursuant to N.J.S.A. §
3B:31-84, the newly enacted provisions apply to trusts already in existence prior to the
date of enactment of the New Jersey Uniform Trust Code.

N.J.S.A. § 3B:31-84. Application to Existing Relationships

a. Except as otherwise provided in this act:
(1) this act applies to all trusts created before, on or after its effective date;
(2) this act applies to all judicial proceedings concerning trusts
commenced on or after this effective date.
And N.J.S.A. 3B: 31-37, which, as amended, now provides, in pertinent part:
c. A special needs trust shall not be required to repay government aid
provided to a protected person unless the aid was provided on the basis that the
special needs trust would repay the aid when the protected person dies, or the
special needs trust terminates sooner and the special needs trust instrument
expressly calls for such repayment. This provision does not apply to a first-party,
self-settled OBRA '93 trust as defined in subsection a. of section 3 of P.L.2000,
c.96 (C.3B:11-37).
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The above provisions make clear that the new amendments to the New Jersey
Probate Code apply to any trusts formed under wills written prior its enactment and
expressly permit amendments to effectuate a nunc pro tunc reformation post-mortem.
Such provisions may be used to reform, post-mortem, a failed common law third party
testamentary trust, so as to effectuate a deceased testator’s intent to benefit her disabled
children, with a non-pay back third party common law testamentary trust. Thus, it is
possible to preserve the funds for the disabled children during their lifetimes, rather than
the State Medicaid agency, to the extent of any Medicaid lien.
As in other states, in New Jersey, there is a well-developed body of New Jersey
case law and statutes, all of which require this Court to "...strain towards effectuating the
probable intent of the testator..." and to facilitate the rights of the deceased testator and/or
disabled beneficiaries to effectuate the probable testamentary intent to engage in public
benefits and tax planning on behalf of the disabled beneficiaries. See Matter of Branigan,
129 N.J. 324, 609 A.2d 431 (N.J. 1992), (quoting Fidelity Union Trust Co. v. Robert, 36
N.J. 561, 178 A.2d 185 (1962)); see also In re Keri, 853 A.2d 909, 181 N.J. 50 (2004); In
re Trott, 118 N.J. Super. 436, 440 (Ch.Div.1972).
In New York decision, nunc pro tunc Medicaid planning can be undertaken
through trust reformation even where the payment of a Medicaid lien is avoided. IMO
Application of New York City Health and Hospitals Corp. Elmhurst Hospital Center, for
the appointment of a Guardian of Robert Miller, AIP, (Docket No. 23717/06, Supreme
Court, Queens County, June 30, 2008). Under a line of reasoning similar to that endorsed

28

in New Jersey's Keri decision, the Miller court declined to follow In re Self-Petition of
Gillette, 756 N.Y.S.2d 835, 837 (N.Y. Sur. Ct. 2003). In Miller, the court awarded an order
authorizing the creation and funding of a special needs trust nunc pro tunc to the date of
the guardianship order, where the disabled beneficiary was incapacitated and was unable
to engage in public benefits planning on his own behalf. The court reasoned that an
incapacitated person without the aid of a guardian should not be given lesser rights to plan
for public benefits simply because he is incapacitated. The Gillette decision involved the
creation of an OBRA '93 payback trust, which was originally funded with first party assets,
as opposed to a common law third party testamentary trust funded with third party funds
which requires reformation in order to effectuate the testator's intent.
Note that in states which have enacted provisions of the Uniform Trust Code,
reliance on California decisions will be misplaced.

California decisions are based on

California's body of jurisprudence. Unlike New Jersey, California has not adopted the
Uniform Trust Code. The provisions of the New Jersey Uniform Trust Code discussed
above are binding on this court.
E. Benefits Eligibility as it Relates to SNTs

The age of sixty-five continues to be the clear line of demarcation from the
imposition of any Medicaid penalty period for the funding of a (d)(4)(A) or (d)(4)(C)
trust, as was illustrated in Richardson v. Hamilton, No. 2:17-cv-00134-JAW, (D.Me.,
February 27, 2018). Yvonne Richardson, who resided in a nursing home in Portland,
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Maine, received Medicaid benefits to pay for her skilled care. Her former home was sold
and she deposited the sum of approximately $38,500 into a pooled trust account with the
Maine Pooled Disability Trust. The Maine Department of Health and Human Services
notified Ms. Richardson that her Medicaid coverage would be suspended for a period of
approximately three months, unless she provided information that showed the transfer
was made exclusively for a purpose other than to receive Medicaid. To avoid any
Medicaid penalty period for the transfer of her assets to the pooled trust, Mrs. Richardson
was advised that she must show either that she received fair market value in return for the
deposit to the pooled trust, or the transferred assets were returned or the penalty would
cause her undue hardship. A request for Fair Hearing was filed on her behalf and the
termination of Medicaid benefits was stayed pending adjudication of this federal action.

The federal district court dismisses the claims brought pursuant to 42 U.S.C.
§1983 by a Medicaid beneficiary over the age of 64 and the Maine Pooled Disability
Trust. Their claims challenged the Medicaid penalty period imposed upon the deposit
into a pooled special needs trust account of the proceeds from the sale of the former home
of Yvonne Richardson. In the federal suit, the district judge concludes that the Medicaid
statute, at 42 U.S.C. § 1396a(a)(18), does not speak of individuals or rights. The district
court disagreed with Lewis v. Alexander, 685 F.3d 325, 344-45 (3d. Cir. 2012), insofar as
Lewis found that 42 U.S.C. § 1396a(a)(18) gave rise to privately enforceable rights by
analogy to 42 U.S.C. § 1396a(a)(8), which requires “reasonable promptness” in the
processing of Medicaid applications and the delivery of Medicaid benefits. The plain
language of § 1396a(a)(8) speaks directly to all individuals applying and eligible for
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Medicaid benefits. By contrast, the district court in Richardson found that § 1396a(a)(18)
requires the states to comply with the provisions of section § 1396p with respect to liens,
adjustments and recoveries of medical assistance correctly paid, and transfers of assets.
As such, the latter provision is targeted at the states, and lacks the clear rights-creating
language required to support a private right of action in a private individual under § 1983.
The court further concludes that the imposition of a Medicaid transfer penalty for a
transfer of assets by Ms. Richardson, who was over age 65, did not violate 42 U.S.C.
§1396(d) and dismissed the claim under Federal Rule of Civil Procedure 12(b)(6).
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II. Strategic Use of the New ABLE Act Special Needs Savings Accounts
11:15 - 12:15, Jane M. Fearn-Zimmer
A.

What is an ABLE Account (529A Account)? - Coverage, Contribution
Limit and Maximum Amount

SMD # 17-002 restates the general rule that an account containing funds available to
(i.e, accessible by) a Medicaid applicant or enrollee must be regarded as a countable
resource. The ABLE Act carves out an exception to this general rule for funds in an
ABLE account, including earnings/interest, which are disregarded in determining
eligibility for Medicaid, SSI and other federal needs-based programs. Under the
exception, the funds on deposit in an ABLE account, the earnings on the account
proceeds and any distribution for qualified disability expenses are disregarded for the
purposes of determining eligibility for Medicaid as well as any other means-tested federal
program. The earnings on the account are excluded from income for individuals whose
income is computed according to MAGI-based methodologies and those whose income is
not computed according to the MAGI methodology.
The disregard for means tested public benefits discussed above generally applies so
long as the monetary cap set by the individual’s home state is not exceeded and the
ABLE account proceeds are not withdrawn. While the funds remain in the ABLE
account and do not exceed the pecuniary cap of the applicable state, the proceeds of the
account may continue to appreciate free of federal income taxation while the funds are
held in the account and the beneficiary’s access to the funds held in the ABLE account
will generally be disregarded for federal means-tested benefit programs excluding SSI.
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Each state may set its own fiscal cap through legislation. Some states, such as Illinois,
have set the applicable cap as high as $400,000. See
https://cdn.unite529.com/jcdn/files/UABLE/pdfs/il-programdescription.pdf.
Once the funds are withdrawn from the ABLE account, they are includible in gross
income of the account beneficiary (i.e., the disabled individual). See IRC §
529A(c)(1)(A). The account earnings and the original return of principal, once withdrawn
from the ABLE account, are includible in determining the income of the disabled account
beneficiary for the month in question and generally are taken into account in determining
the individual’s Medicaid eligibility and SSI eligibility. However, the funds would not
be taken into account for Medicaid eligibility purposes, to the extent that they are offset
by any qualified disability expenses incurred by the beneficiary during the taxable year in
question. See I.R.C. § 529A(c)(1)(B).
The ABLE act further provides that notwithstanding any other applicable federal law
concerning eligibility for mean-tested public benefits, any contribution to an ABLE
account and any distribution of funds from the ABLE account for qualified disability
expenses, shall be disregarded in determining their eligibility for Medicaid. Section
103(b)(2) of the Act is interpreted in SMD # 17-002 to require that the states, in
determining Medicaid eligibility of ABLE account beneficiaries disregard distributions
for housing expenses (provided the expense is a qualified disability expense) and all
funds in an ABLE account, regardless of the amount in the account.
Contributions to, and distributions from, an ABLE account are treated differently for
Supplemental Security Income purposes. SSI is a United States government program that
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provides stipends to low-income individuals who are age 65 or older, blind or disabled.
There is a $2,000 countable asset limit for SSI eligibility purposes under federal law.
Funds in an ABLE account (including principal and earnings thereon), and any
distributions absorbed by any qualified disability expenses incurred by the disabled
beneficiary during the taxable year in question are disregarded in the SSI eligibility
determination, so long as the ABLE account proceeds do not exceed the sum of
$100,000. However, to the extent that the ABLE account proceeds are distributed to pay
for shelter expenses, no disregard is available.
Funds in excess of the sum of $100,000 limitation which are held in an ABLE
account are regarded as “excess resources,” the existence of which suspend the
beneficiary’s continued eligibility for SSI until such time as the account balance drops
below the $100,000 limit. SMD #17-002 clarifies those SSI beneficiaries whose benefits
are suspended due to exceeding the $100,000 limit shall be considered receiving SSI for
purposes of Medicaid eligibility. Id. at p. 3, fn. 4. The new guidance clarifies that the
states must disregard distributions used for housing expenses for ABLE beneficiaries in
determining their eligibility for Medicaid. Id. at p. 3, fn. 4.
Furthermore, the income and resources of a “deemor” (i.e., an individual residing in
the same household as the ABLE account beneficiary who is receiving SSI and whose
income or assets are deemed available to the SSI recipient), are generally disregarded on
the applicant’s SSI eligibility determination, where such income or resources would be
disregarded if received or exclusively owned by the SSI applicant. The new CMS letter
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clarifies that the disregard also applies to ABLE accounts of individuals whose income or
resources are deemed available to a Medicaid applicant.
The new guidance contains a special rule for distributions into an ABLE account
from a special needs trust or a pooled trust. Such distributions are disregarded as income
from the SNT or the pooled trust. Id. at p. 4.
SMD # 17-002 acknowledges that the new rule for ABLE accounts departs from the
settled methodology of computing income and resources under the SSI rules. The SSI
rules generally take into consideration as income all income which is available to or
accessible by a disabled beneficiary during the month in which the income is made
available. The SSI rules regarding the computation of income treat as income a deposit to
a joint account by a third party in the month the deposit was received, so long as the
disabled beneficiary can access that deposit. The following month, the contribution is
treated as having been converted to a resource. If income is available, it is considered
countable in determining SSI eligibility.
The new CMS guidance clarifies that contributions to ABLE accounts by a third party
are disregarded in determining Medicaid eligibility for the disabled ABLE account
beneficiary as noted above. See SMD # 17-00, at p. 3. SMD # 17-002 instructs that for
MAGI-based individuals, a third party’s contribution to an ABLE account would
generally qualify as a gift, and would result in gift tax payable by the donor but for the
disregard of the contribution under the ABLE act. SMD # 17-002 advises that under
federal law, the contribution of the gift is completely disregarded, even for federal gift tax
implications. The point is made through a hypothetical scenario involving a contribution
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to an ABLE account which results in a federal taxable gift. (Due to the $14,000 annual
exclusion amount applicable in 2017, coupled with the gift tax exclusions under IRC §
2503 for educational and medical expenses and the federal estate tax exclusion of
$5,490,000 in 2017, an ABLE account contribution of up to $14,000 in one calendar year
would not generally have triggered federal gift tax liability for most taxpayers). In the
event that federal gift tax liability is triggered, and the donor fails to pay any gift tax due,
the gift would, under the generally applicable rules, be subject to a federal gift tax lien.
However, SMD # 17-002 clarifies that under federal law, the ABLE account contribution
must be disregarded and no federal gift tax lien would attach to the ABLE account
contribution. SMD # 17-002, at p. 3.
A contribution to an ABLE account from a prospective Medicaid applicant’s
resources is a permissible method to spend down for Medicaid, as the impact of the
ABLE account contribution is a corresponding reduction in the total countable resources
of the ABLE account beneficiary’s available, and thus, countable resources, with the
funds held in the ABLE account disregarded. SMD # 17-00, at p. 4. The new CMS letter
clarifies that there is no similar disregard of income paid into an ABLE account by a
qualifying disabled beneficiary. In other words, the deposit of income to the ABLE
account by an ABLE beneficiary does not result in a corresponding reduction of the
individual’s countable income during the month of the income contribution. No
regulations are anticipated from the Treasury Department or the Internal Revenue Service
to alter this interpretation. POMS SI § 01130.740 similarly provides that “…income
contributed to an ABLE account by the account beneficiary is considered available

36

income.” SMD # 17-002, at p. 4. From this guidance, it can be inferred that an ABLE
account does not provide a mechanism to spend down excess income and cannot serve as
a substitute for a properly established and funded Qualified Income Trust or Miller Trust.
A contribution by a third party to an ABLE account for another disabled beneficiary
will not receive any special treatment and will be subject to a Medicaid transfer penalty
to the extent the donee does not receive fair market value in return for the ABLE account
contribution. The example cited to illustrate this rule in SMD # 17-002 is the example of
a contribution made by a grandfather, from either his income or resources, into the ABLE
account of his disabled grandchild. If the grandfather’s contribution to the grandchild’s
ABLE account is made within the five year Medicaid look back period, a Medicaid
penalty period will apply if the grandfather seeks Medicaid coverage of long term
supports and services for himself. No disregard would apply to exempt the contribution
to an ABLE account of another.
Under I.R.C. § 61, the general rule is that all income, from whatever source derived,
is includible in computing taxable income, unless subject to an exception. For
distributions which are fully offset by qualifying distributions, the ABLE act supplies an
applicable exception. Once the funds are withdrawn from the ABLE account, they are
includible in gross income of the account beneficiary (i.e., the disabled individual). See
I.R.C. § 529A(c)(1)(A). The account earnings and the original return of principal, once
withdrawn from the ABLE account, are includible in determining the income of the
disabled account beneficiary for the month in question and generally are taken into
account in determining the individual’s Medicaid eligibility and SSI eligibility.
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However, the funds would not be taken into account for Medicaid eligibility purposes, to
the extent that they are offset by any qualified disability expenses incurred by the
beneficiary during the taxable year in question. See I.R.C. § 529A(c)(1)(B).
Distributions from ABLE accounts are generally excluded from a qualifying disabled
beneficiary’s income so long as the distribution proceeds are used for qualifying
disability expenses. As discussed above, the definition of qualifying disability expenses is
very broad and can even encompass a smart phone, if used by the disabled beneficiary to
assist with his independent activities of daily living. The guidance clarifies that
qualifying disability expenses are not limited to the categories outlined in the new ABLE
statute (i.e., housing, education, transportation, employment training and support and
assistive technology), but qualifying disability expenses may also encompass additional
expenses as long as they are used for disability related expenses of the disabled
beneficiary. However, where the distributions from an ABLE account are not consistent
with the legislative purpose of the ABLE Act of easing the “...significant barriers to
finding and holding employment and living independently because of their access to
public benefits which can be lost once they exceed the $2,000 countable resource
threshold for Medicaid and Supplemental Security Income,” (United States House
Committee on Ways and Means, Report 647, 113th Cong., 2nd Session (2013-2014), p. 7,
available online at https://www.congress.gov/bill/113th-congress/house-bill/647), such
distributions will not receive the favorable income tax attributes of proper ABLE account
distributions. See SMD # 17-002, at p. 5. The new CMS letter clarifies that this means
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states “…should continue to disregard ABLE account distributions retained after the
month of receipt unless used for a non-qualifying expense.” Id. At p. 5.
Finally, SMD # 17-002 also clarifies, at page 6, that any income from an ABLE
account which is used for a qualifying disability expense must be disregarded from an
individual’s total income in computing the patient pay amount, with respect to the posteligibility treatment of income.

B.

Qualifying for a 529A Account (Definition of "Disability" for Purposes of
a 529A)

Qualified disability expenses are defined at § IRC § 529A(e)(5) to include:
… any expenses related to the eligible individual’s blindness or disability which
are made for the benefit of an eligible individual who is the designed beneficiary,
including the following expenses: education, housing, transportation,
employment training and support, assistive technology and personal support
services, health, prevention and wellness, financial management and
administrative services, legal fees, expenses for oversight and monitoring, funeral
and burial expenses and other expenses, which are approved by the Secretary
under regulations and consistent with the purposes of this section.
The House Report further provides that “qualified disability expenses” are any
expenses related to the individual’s blindness or disability which are made for the benefit
of the designated beneficiary. See United States House Committee on Ways and Means,
Report 647, 113th Cong., 2nd Session (2013-2014), p. 14, available online at
https://www.congress.gov/bill/113th-congress/house-bill/647. Further guidance is due
from the Internal Revenue Service on June 19, 2015.
The House Report makes clear that the proceeds, earnings on and distributions
from, an ABLE account receive favorable treatment under federal law. The funds on
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deposit in an ABLE account, the earnings on the account proceeds and any distribution
for qualified disability expenses are disregarded for the purposes of determining
eligibility for Medicaid as well as any other means-tested federal program. The term also
encompasses housing-related expenses such as rent, mortgage payments, home
improvements and modifications, maintenance and repairs, real property taxes and utility
charges; however, distributions from an ABLE account for shelter-related expenses will
reduce the beneficiary’s SSI dollar for dollar.
Qualified disability expenses will also include employment supports, such as
expenses related to obtaining and maintaining employment, job training, assistive
technology, and personal assistance supports.
Qualified disability expenses will also include health insurance premiums, medical,
vision and dental expenses, rehabilitation services, durable medical equipment, therapy
and respite care, and long-term services and supports. Finally, it is anticipated that the
term will encompass transportation expenses for the disabled ABLE Account holder,
including the use of mass transit or the purchase or modification of vehicles for the
disabled individual.

C and D. Setting Up an ABLE Account and Maximizing the Use of Qualified
Expenses
An ABLE account will be a custodial account in trust created or organized in the
United States by a disabled beneficiary, his or her family member, or any other person.
To be a valid ABLE account, the depositor must open an account through a bona fide
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ABLE Account program established in the state in which the disabled beneficiary resides,
or with a contracting state, if the beneficiary resides in a state which does not have any
ABLE Account Program of its own.
IRS Notice 2015-18 clarifies that the disabled beneficiary will be treated as the
account owner. If the person with signatory authority over the account is a person other
than the disabled beneficiary, then the person holding signatory authority over the ABLE
account may not retain any beneficial interest in the account and that individual must
administer the account for the sole benefit of the disabled beneficiary. IRS Notice 201518.
Once the account has been established within the ambit of an established ABLE
Account Program, the new account must be funded with cash. Stock share, mutual funds
and exchange traded funds must first be liquated before their proceeds can be used to
fund an ABLE account contribution. If you wish to contribute non-cash assets, transfer
them into a Special Needs Trust for the benefit of an individual under age sixty-five.
If the ABLE account is to be funded through a roll over from another ABLE account
for a disabled sibling beneficiary, from the proceeds of an individual retirement account
or from the proceeds of an IRC § 529 educational savings account under IRC § 408(d),
then the non-cash holdings must be sold before the proceeds can be deposited into the
ABLE account.
Since many states’ ABLE Plans allow non-resident enrollment, the competent,
disabled beneficiary can determine which state’s plan to enroll in. Some states may also
offer favorable state income tax treatment to state residents. Once opened, an ABLE
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account is generally portable if the beneficiary moves to another state. State ABLE plans
may offer different features and attributes, such as debit cards, online account access,
checking accounts, and a range of investment options, such as mutual funds, exchange
traded funds, and interest bearing bank accounts.
There is a wealth of information online, to help determine whether your state has
established its own plan and is accepting new accounts, or to compare the costs and
features state plans open to non-residents. Visit websites including
http://www.ablenrc.org/state_compare/, http://www.thearc.org/what-we-do/publicpolicy/policy-issues/able-legislation-by-state, http://www.ndss.org/Advocacy/LegislativeAgenda/Economic-Self-Sufficiency/Achieving-a-Better-Life-Experience-ABLEAct/State-ABLE-Programs/ and states’ own websites. For example, the New Illinois
ABLE plan currently accepts non-resident enrollees, has a $400,000 state plan limit and a
quarterly account maintenance fee of $15. See
https://cdn.unite529.com/jcdn/files/UABLE/pdfs/il-programdescription.pdf. Surf the
internet for state specific information. For example, there is a Facebook page maintained
for the California ABLE Program as well as a schedule of public events and conferences
at http://www.sto.ca.gov/able/events/index.asp.
Consider making a contribution of the disabled beneficiary’s own assets into an
ABLE account for that same individual to spend down for Medicaid. However, if a
contribution of resources is made during the Medicaid look back period into the ABLE
account of another individual who did not incur a qualifying disability prior to age 26,
that contribution is subject to a Medicaid penalty period. See Centers for Medicare and
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Medicaid, Letter to the State Medicaid Directors # 17-002, Implications of the ABLE Act
for State Medicaid Programs, (September 7, 2017), p. 4. For instance, an individual who
became disabled at age 55 as the result of a motor vehicle accident at that time will not be
able to spend down for Medicaid by funding an ABLE account with her own resources
unless she is able to show that she had another qualifying disability prior to age twentysix.
The Tax Cuts and Jobs Act of 2017 added a new provision which allows ABLE
account beneficiaries who are employed to make income contributions to an ABLE
account from their own earnings, as long as they do not participate in the employer’s
retirement plan. The new law also allows a tax-free rollover of up to $15,000 in 2018 in
funds held in an educational savings section 529 plan to a section 529A ABLE account
for the same beneficiary of the section 529 plan or for a family member of that individual
without an adverse income tax consequence. Up to $15,000 of the funds rolled over into
the educational savings account will be treated as a permissible contribution to the ABLE
account plan, for purposes of determining whether an excess contribution has been made.
If more than $15,000 in funds held in an educational savings plan is rolled over into an
ABLE account plan in the same taxable year, the excess over the $15,000 limit is treated
as an excess contribution, subject to a safe harbor provision. The ABLE provisions of the
Tax Cuts and Jobs Act of 2017 expire on December 31, 2025.

E. Preventing Penalties and Income Tax on Nonqualified Expenses
Regarding the tax treatment of an ABLE account distribution to the disabled
beneficiary, the House Report instructs that:
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… if the distributions from the qualified ABLE account do not exceed the qualified
distribution expenses of the designated beneficiary, no amount is includible in
gross income. If the distributions exceed the qualified distribution expenses, the
amount otherwise includible in gross income is reduced by an amount which bears
the same ratio to the distributed amount as the qualified disability expenses bear to
that amount. The portion of any distribution that is includible in gross income is
subject to an additional 10 percent tax unless made after the death of the
beneficiary.
For example, assume a qualified ABLE account with a balance of $100,000 (0f
which $50,000 consists of contributions) distributes $10,000 to a beneficiary who
has incurred $6,000 of qualified disability expenses. Under [IRC] section 72, onehalf of the distribution ($5,000) is includible in gross income. Under the bill, the
$5,000 amount otherwise includible in gross income is reduced by
$3,000($6,000/$10,000 multiplied by $5,000) to $2,000. An additional tax of $200
(ten percent of $2,000) is imposed on the distribution.
See United States House Committee on Ways and Means, Report 647, supra, at p.
12.

F.

Account Management Tactics

ABLE accounts are not designed as vehicles to transfer wealth between generations.
The funds in an ABLE account should be spent regularly on qualified disability expenses,
because any funds remaining in the account upon the death of the disabled beneficiary
can be subject to estate recovery if the beneficiary was over age 55 when the ABLE
account was established or was receiving coverage for long term supports and services
and was subject to the post-eligibility treatment of income rules. See Centers for
Medicare and Medicaid, Letter to the State Medicaid Directors # 17-002, Implications of
the ABLE Act for State Medicaid Programs, (September 7, 2017). Know the disabled
beneficiary’s health conditions and day to day financial needs and anticipated future
purchases. This information will be essential in formulating a monthly budget and in
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setting expectations early on with the disabled beneficiary regarding what constitutes
qualified disability expenses versus what the ABLE account proceeds cannot be used for.
Be careful to communicate important details, like expense ratios and fees.
Keep in mind that proceeds on deposit in an ABLE account in excess of the $100,000
Supplemental Security Income (SSI) limit are no longer disregarded in determining
eligibility for SSI. Proceeds in excess of the applicable state limit are not disregarded in
determining eligibility for Medicaid and other feral needs-based programs. See Centers
for Medicare and Medicaid, Letter to the State Medicaid Directors # 17-002,
Implications of the ABLE Act for State Medicaid Programs, (September 7, 2017), p. 2.
Information on applicable state limits is generally available on state ABLE Program
websites.
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Special Needs Trusts (SNTs) Construction: New
Challenges and Opportunities
&
SNT Tax Updates and Strategies
Submitted by Robert F. Brogan
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The Stephen Beck, Jr.,
Achieving a Better Life Experience (ABLE) Act of 2014
• Generally, the ABLE Act permits a state to establish and
maintain a new type of tax-advantaged savings program
(under Section 529A of the Internal Revenue Code).
Contributions may be made to a 529A account established for
a designated beneficiary to pay for qualified disability
expenses.
• While this is a relatively new tool – it has very specific
applications, and it is important to understand
– when an ABLE Account is the right tool, and
– when other options like special needs trusts are more
appropriate
– and when maybe using both may open new doors

ABLE Account Case Studies:
Who might be some likely beneficiaries?
• Individuals with a physical disability but who do not have cognitive difficulties;
• Plaintiffs who receive awards or settlement 1st party funds, but want to keep some of them out a d4a
SNT – I anticipate keeping the first $15K of any suits in an ABLE Act account prior to funding the
d4a. Pay attention to the state specific distinctions.
• Young children with disabilities, for whom it is anticipated, that funds up to the State maximum could
accumulate at increments of $15K per year and be fully exempt upon their attaining age 18.
• Grandparents may find the accounts serve as an alternative to an UGMA account for grandchildren
who are likely to receive SSI upon majority.
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ABLE Account Beneficiary Examples Continued
• Individuals receiving SSI who have difficulty spending down their income to
keep their total resources below $2K each month;
• Potentially, Adult children of divorced parents for whom child support has been
ordered in lieu of paying over the child support to a d4a SNT;
• There’s an open debate as to whether pooled trust administrators can create one
for their beneficiaries, which remains unclear at this time.

Comparing ABLE Accounts and SNTs (Originally Charted by Robert Fleming for the SNA, used w/permission)
Governing authority

Cost to establish
Payback provision

ABLE Account
26 USC §529A (tax code)

Nominal startup fee
Yes. State entitled to receive all
ABLE balance at death of
beneficiary up to amount of
Medicaid provided
Individual entitled to Social
Security benefits (or otherwise
disabled) before age 26
Any person (but beneficiary
owns account)

First-party Special Needs Trust
42 USC §1396p(d)(4);
supplemented in Arizona by ARS
§36-2934.01
±$5,000 or more
Yes. State named as remainder
beneficiary to extent of Medicaid
provided

Third-party Special Needs Trust
Trust law

± $3,500 or more
No

Under 65 at time of trust creation
and disabled by Social Security
definition
Person with disability, but trust
must be established by parent,
grandparent, guardian or court
(not so for pooled trust)
No tax on earnings; distributions Trust earnings taxed to beneficiary
taxed unless used for “qualified under grantor trust rules; no
disability expenses”
separate tax on distributions

No limits or requirements

Effect of distributions on
benefits

If for “qualified disability
expenses,” no effect on
eligibility or benefit levels

Distributions to beneficiary may cause benefit reduction or loss, as may distributions for food
or shelter; other distributions have no effect on most eligibility programs

Management of assets

State program provider; account
holder may choose state

Countable resource?

Yes for SSI if balance exceeds
$100,000
Gift tax exemption amount
(currently $15,000) per year
total, from any & all sources
1 per beneficiary

Beneficiary eligibility

Grantor/settlor

Tax issues

Maximum contribution

Limit on number of
accounts

Only distributions for food and
shelter raise issues re: eligibility;
distributions directly to
beneficiary general precluded
Someone other than beneficiary;
court often supervises

Anyone other than person with disability

Sometimes income taxable to person contributing money to the trust; otherwise taxed at higher
trust rates but distributions to or for beneficiary may carry out income tax liability

Someone selected by settlor; often family members but sometimes professionals (with costs
and bureaucracy)

No
No limit

No limit
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IRS Notice eases some of the Administrative
Burden on States & Bene’s
• Notice 2015-81 (IR-2015-130, Nov. 20, 2015) notes three changes to the proposed rules for ABLE accounts that’ll be
included in the final regulations when issued. These changes will make it easier for states to offer and administer ABLE
programs.
• ABLE programs won’t be required to establish safeguards to determine which distributions are for qualified disability
expenses. They also are not required to specifically identify or record distributions used for housing expenses.
Designated beneficiaries, however, will need to categorize distributions to determine their federal income tax
obligations.
• ABLE programs won’t be required to request the taxpayer identification number (TIN) of ABLE contributors if the
program has a system in place to reject contributions that exceed the annual and/or cumulative limits. However, if an
excess contribution is deposited into a designated beneficiary’s ABLE account, the program must request the
contributor’s TIN. For most people, the TIN is their Social Security number (SSN).
• Designated beneficiaries can open an ABLE account by certifying, under penalties of perjury, that they meet the
necessary requirements. This means they have a signed physician’s diagnosis and will provide it to the program or the
IRS upon request. Eligible individuals with disabilities will not need to provide the written diagnosis when opening the
ABLE account and ABLE programs will not need to receive, retain, or evaluate detailed medical records.

GENERAL TRUST REQUIREMENTS
• Supplement, not supplant, government benefits
• Definition of “special need” or “supplemental benefit”
• Defined more so by what Medicaid does not otherwise
provide.
• A point of contention: The Trustee may not pay family
members providing care, unless they have some
qualifications to be a caregiver.
Robert F. Brogan,
Certified Elder Law Attorney
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TRUSTS FOR THE BENEFIT OF A DISABLED BENEFICIARY
• First Party Special Needs “Payback” Trusts
• U.S.C. §1396p(d)(4)(A) A/K/A a self-settled trust
• U.S.C. §1396p(d(d)(4)(C) trust or “pooled” trust;
• Third Party Supplemental Benefits Trust
• More advantageous than self-settled trusts and usually better than
ABLE Accounts which each require a “Payback” of 3P funds.
• Sole Benefit Trust – When Parent needs SNF, requires Payback,
but makes Parent eligible.
• Limited Utility - to be used ONLY when the source of funds is someone
other than the beneficiary.
Robert F. Brogan,
Certified Elder Law Attorney

Self-Settled Payback Trusts
• A 1st Party Medicaid Payback Trust differs from a 3rd Party estate
planning Special Needs Trust because
• the trust must be established by the person themselves (if they
have legal capacity), or their parent, grandparent, legal guardian
or a court
• there is a lien upon death for any Medicaid used by the
beneficiary, and
• if the trust is established by a court, then the courts will often
require court accounting, which increases costs but may protect
the beneficiary the most.
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PAYBACK REQUIREMENTS
• Medicaid agency entitled to reimbursement from any assets remaining
in trust upon death of beneficiary or trust termination for other
reasons.
• Reimbursement to the state “dollar for dollar” up to amount paid by
Medicaid on behalf of individual.
• Unless payback trust is very small, discourage additional funding by
third parties into any first party trusts.
• Each state that has provided Medicaid and the Federal Government,
which has provided SSI, must all be paid back from the trust.
• Residuary beneficiary may be limited as a matter of state law.
Robert F. Brogan,
Certified Elder Law Attorney

Court-created 1st Party SNTs
•If trust is created or authorized by court, the
court may retain oversight in following areas:
•Accountings
•Trustee’s commissions
•Investments
•Limitations on Purchases of Major Assets
Robert F. Brogan,
Certified Elder Law Attorney
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CHECKLIST FOR A SELF-SETTLED (1st P) SNT
1. Check for compliance with federal law.
• Is the beneficiary under age 65?
• Is the beneficiary “disabled?”
• Is the trust created by the beneficiary themselves, their parent, grandparent,
guardian or by the court?
• Does the trust contain a provision requiring repayment of the state Medicaid
program upon termination of the trust?
2. Check for compliance with state law.
New Jersey, for example, has onerous requirements.
Does the trust include all provisions required by the jurisdiction of record
where it was first created or which is its present situs?
3. Verify that statutory liens have been paid prior to the funding of the trust.
Robert F. Brogan,
Certified Elder Law Attorney

THIRD PARTY TRUSTS
• Funded by someone other than the Trust Beneficiary with the
Third Party’s own funds.
• Periodic additions can be made through lifetime giving or
inheritances. Other family members may contribute to the Trust.
• A Mistake to be Avoided: Additions of beneficiary’s own assets
to a previously created third party trust will result in ineligibility
for certain government benefits.
• ABLE Accounts – Impose a payback requirement on 3rd Party
contributions and differ with 3rd party trusts in that respect.
Robert F. Brogan,
Certified Elder Law Attorney
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THIRD PARTY SUPPLENTAL BENEFITS TRUST
• Living trust (the preferred approach for children) or
• Testamentary trust created by will (more commonly used for spousal
trusts).
• Generally, no payback provision required, but
• Check state regulations to make sure no payback is required.
Spousal funds may still require payback in some states. SOB
trusts require Payback clause.
• Include specific dispositive provisions for final disposition of trust
assets. Legacy planning for the whole family.
Robert F. Brogan,
Certified Elder Law Attorney

ADDITIONS TO TRUST
• Additions of beneficiary’s assets to third party trust will result in
ineligibility for certain government benefits
• For that reason, lawsuit proceeds and inheritances vested in the
beneficiary cannot simply be added as corpus to a third party trust
which the parents had previously created. Such funds need to go into
their own new First Party Trust.
• Many families do not understand this and frequently, counsel
representing them in a suit on their behalf, are unfamiliar with the
distinction as well.
Robert F. Brogan,
Certified Elder Law Attorney

55

Estate Recovery
• State regulations may provide for right of recovery of assets held in
testamentary trust established by third party, including community
spouse for benefit of surviving beneficiary spouse, where disabled
beneficiary transferred assets to predeceased third party and those
assets were used to fund the trust.
• State law must be reviewed to determine to what extent Estate
Recovery will be sought against an asset.
• Some states will only recover against probate estate, while others,
like NJ, will include expanded estate recovery against assets in trust.
• This may be a consideration when contemplating a move.
Robert F. Brogan,
Certified Elder Law Attorney

Qualified Disability Expenses
• Qualified disability expenses are any expenses made for the
designated beneficiary related to their disability, including:
– education,
– housing,
– transportation,
– employment training and support,
– assistive technology and personal support services,
– health, prevention and wellness,
– financial management and administrative services,
– legal fees,
– expenses for oversight and monitoring,
– funeral and burial expenses.
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Household Carrying Expenses & ISM
• If a Trust pays for shelter or household operating expenses, these payments would be
income in the form of ISM in the month payment is made. (See SI 00835.350.)
• When computing household operating expenses for ISM - - the following 10 items
are the only ones used in the applicable computations
•
•
•
•
•
•
•
•
•
•

Food
Mortgage (including property insurance)
Real property taxes (less any tax rebate/credit)
Rent
Heating fuel
Gas
Electricity
Water
Sewer
Garbage removal

Housing Options with a Trust or ABLE
Account – Creativity is Key
• Options include:
• Trust owns house, rent is not charged.
• Trust owns house, rent is charged.
• Trust buys house and transfers house to beneficiary
• Trust buys fractional interest in house, such as life estate.
• Difference between ABLE account used for housing
payments versus a Trust paying for the same items,
reducing the monthly income on a 3 to 1 as ISM
• We are still exploring the full options under ABLE.
Robert F. Brogan,
Certified Elder Law Attorney
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Mobile Beneficiaries and the Unintended
Unauthorized Practice of Law
• Always consider Co-Counseling with a Practitioner in the new state
• Practice in other states may be permitted Pro Hoc Vice, but for limited
purposes only
• New model rules & commentary to consider
• Defining the scope of what it means to practice in a different jurisdiction
• Consider passing multiple bars. (E.G. UBE)
• Mobile clients and intangible assets blur state border lines more and more
with each passing year
• For Beneficiaries with capacity, they should always update their POAs and
Living Wills in the new jurisdiction and often their Wills too.
• For Beneficiaries without capacity, does a transfer of the Guardianship need
to be done and have the jurisdictions adopted the Uniform Act?

TAX ISSUES
• Federal Gift Tax – Completed Gifts for Medicaid purposes, may be
Incomplete for IRS purposes
• Federal Estate Tax & Adjustment at Death Issues
• Income Tax: Grantor Trusts vs. Non-Grantor Trusts
• New Section 199A applies to Trusts & Estates for 20% pass-through status on
Qualified Business Income
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Grantor Trusts
• A trust entirely classified as a grantor trust is disregarded for income tax purposes
under IRC § 671.
• If the powers retained in the Trust provisions fall under Sections 671 to 678 under the
Code, that will cause the Trust to be taxed as a Grantor Trust.
• All items of income, deductions, and credits against tax are reported on the income tax
return of the grantor as the grantor’s own items.
• If a Grantor Trust has its own EIN, then a 1041 informational return should outline that
the Income is reportable under the Grantor’s SSN under the Grantor’s personal SSN.
• Funds do not necessarily even need to pass through the hands of the Grantor.
• All revocable Trusts are Grantor Trusts. (26 U.S.C. 2038)
• Many Inter Vivos Irrevocable Trusts are drafted as Grantor Trusts for the tax benefits.
• Are Treated as Incomplete Gifts at the point of funding for IRS purposes, but my be
treated as completed gifts for Medicaid purposes.

Grantor Trust Rules
IRC Sections 671-678
• If the trust violates one provision of grantor trust rules, then
trust is taxed as a grantor trust. Violating one of the "grantor
trust" rules for income tax purposes is generally fairly easy.
• IRC §677 provides that "the grantor shall be treated as the
owner of any portion of a trust, . . . whose income without the
approval or consent of an adverse party, is, or in the
discretion of the grantor or a nonadverse party, or both, may
be distributed to the grantor or the grantor's spouse; [or] held
or accumulated for future distribution to the grantor or the
grantor's spouse; . . .."
• What could be a clearer description of a (d)(4)(A) special
needs trust?
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Grantor Trust Powers
• In addition to Section 677, Subpart E enumerates several
powers, any one of which will render the grantor or some
other person as the owner of all or a portion of the trust
for federal income tax purposes.
• The grantor retains a power to revoke the trust.
(Section 676).
• The grantor has a reversionary interest in either
principal or income and the value of the reversion is
worth at least 5% of the value of the property subject
to the reversion at the time the reversionary interest is
created. (Section 673).
• Certain Administrative Powers under Section 675.

BENEFITS OF GRANTOR TRUST STATUS
• The most common benefit sought is adjustment of basis on the death of
the Grantor (hopefully stepped up basis), if 2036, 2037 or 2038 apply.
• Preservation of a Sect. 121 partial capital gains exclusion is another key
benefit.
• Ability of the Grantor to pay tax as it comes due without such payment
being treated as a gift is a benefit to significantly wealthy clients.
• They have been blessed and accepted by the Service for several years.
• Revenue Ruling 85-13, 1985-1 C.B. 184 holds that the grantor of a
grantor trust is treated as the owner of trust property for all income tax
purposes. Additionally the Service ruled that to do otherwise would
require viewing the grantor trust as a separate taxpayer.

60

Power to Reacquire Trust Assets by Substitution
• A power held by anyone in the nonfiduciary capacity to “reacquire the trust
corpus by substituting other property of an equivalent value” will cause the
grantor to be the deemed owner of the trust property. A presumption that a
trustee would exercise such a power in a fiduciary capacity applies here.
• The use of the word “reacquire” connotes that only the grantor could have this
power, since no one else can “reacquire” property transferred by the grantor.
But the statute expressly states that the power may be held by “any person” and
the Service has informally concluded that grantor trust status occurs even when
someone other than the granter holds the power.
• When public benefits are contemplated, the safest approach is to avoid having
the Grantor themselves be the holder of this power.

PLR 200620025 Looks Good, But…
• The IRS approved the transfer of an inherited IRA to a special needs trust that was a
grantor trust for income tax purposes
• The IRS has taken inconsistent positions with respect to whether grantor trusts can
hold an IRA.
• Contrast with PLR 201117042 in which the Service determined that an IRA moved
into the beneficiaries own SNT caused the taxpayer to recognize all the income on retitling.
• The results are utterly inconsistent, as the transfer to a grantor trust should result in no
recognition.
• The IRS appears to be treating inherited IRAs as permitted, but self-titled IRAs as not
allowed to be re-titled.
• Custodians are scared to permit it and some are balking at following the earlier PLRs.
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Non-Grantor Trusts
• All Testamentary Trusts are non-grantor trusts.
• Self-Settled Trusts which do not fall under the rules between 671 & 678
are non-grantor trusts.
• May be Simple or Complex depending on whether the Trustee has to pay
out income earned each year or has discretion to retain the income
earned.
• Non-Grantor Complex Trusts are taxed at compressed rates if there’s
no distribution – a trap for the unwary.
• Simple Trusts and Complex Trusts can be taxed to the beneficiary who
receives distribution within a tax year.
• Tax Year includes distributions made under the 65-day rule

• May alternate from grantor to non-grantor in any given year.
• Are treated as completed gifts when funded.

Tax Treatment of Supplemental Benefits Trust
• Unless it is an elective share trust requiring all income to be paid
to surviving spouse, a testamentary SBT will be taxed as a nongrantor complex trust.
• As distributions are made, whether from income or principal, the
beneficiary will be taxed with his or her proportionate share of
“Distributable Net Income” (“DNI”).
• Under the Code, a third party IRA trust could be a conduit trust,
but if it is an SNT, it should be an accumulation trust, so as not to
require disbursement of payments of the minimum distribution.
Robert F. Brogan,
Certified Elder Law Attorney
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Tax Treatment of Supplemental Benefits Trust
• If trust distributions do not equal “Net Accounting Income” or are less than
DNI, trust will pay tax on accumulated income at the federal and state level.
• Trust will also pay tax on short and long term capital gains.
• If capital losses were not applied to other current year gains, the losses will be
used to reduce accumulated income, if any.
• A Spousal Elective share trust will be taxed as a “simple trust.”
• Short and long term capital gains will be included in DNI and taxed to the trust
unless otherwise distributed to the spouse.

Robert F. Brogan,
Certified Elder Law Attorney

Investment Income
• Since 2013, certain investment income is subject to an additional 3.8% surtax,
enacted as part of the Health Care and Education Reconciliation Act of 2010
(commonly called the “Medicare Surtax”). This tax will also have to be taken
into account for estimated tax purposes. For trusts, the 3.8% surtax is imposed
on the lesser of (i) undistributed Net Investment Income (NII) or (ii) the excess
of adjusted gross income over the dollar amount at which the highest trust
income tax bracket begins ($12,500 for 2018).
• With such a low threshold, the Surtax could apply much more easily to non
grantor trusts than to individuals. There is one respect in which the surtax applies
to trusts much differently than it applies to individuals: the concept of
“undistributed NII.” Trusts are subject to a set of income tax rules where if the
trust earns income but distributes it to the beneficiaries, then the beneficiaries are
taxed on that distributed income (as discussed above in the preceding
paragraph).
• If the trust retains the income, then the trust is taxed on that retained income. If
the trust distributes some of its income but also retains some, then the
beneficiaries are taxed on the portion distributed, and the trust is taxed on the
portion retained.
• Despite discussions that it would be repealed, Congress left the Surtax in place.
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The New 26 U.S.C. 199A
• SEC. 199A. QUALIFIED BUSINESS INCOME.
• (a) IN GENERAL.—In the case of a taxpayer other than a corporation, there shall be allowed as a deduction for any taxable
year an amount equal to the sum of—
• (1) the lesser of—
•

(A) the combined qualified business income amount of the taxpayer, or

•

(B) an amount equal to 20 percent of the

• excess (if any) of—
•

(i) the taxable income of the taxpayer for the taxable year, over
(ii) the sum of any net capital gain

• (as defined in section 1(h)), plus the aggregate amount of the qualified cooperative dividends, of the taxpayer for the taxable
year, plus
• (2) the lesser of—
• (A) 20 percent of the aggregate amount of the qualified cooperative dividends of the taxpayer
• for the taxable year, or
• (B) taxable income (reduced by the net capital gain (as so defined)) of the taxpayer for the taxable year.
• The amount determined under the preceding sentence shall not exceed the taxable income (reduced by the net capital gain (as
so defined)) of the taxpayer for the taxable year.
Presented by Robert F. Brogan, Esq., CELA, CAP

A simplified way of interpreting all that:
• after January 1, 2018, the owner of a:
• sole proprietorship reported directly on Schedule C
• rental activity reported directly on Schedule E
• An S corporation
• A Partnership
• Or an Estate or Trust...
• ...is entitled to take a deduction equal to 20% of the
"qualified business income" earned from the business.
Presented by Robert F. Brogan, Esq., CELA, CAP
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Sect 199A Will Sunset
• Like a large number of the non-corporate provisions in the Act, Sect 199 will self-destruct
on January 1, 2026.
• Sect 199A(h)(2)(i) provides: TERMINATION.—This section shall not apply to taxable
years beginning after December 31, 2025.
• This was the answer by the Senate to the question of how do we keep the permanent
reductions to the C-Corp tax rates without exceeding $1,5B.
• An obvious question is, “Then what?”
• For now we can advise, the structure as set forth in the code on December 31, 2017 is reinstituted unless modified in the interim or thereafter.
• Run all numbers to be sure that any particular client would not be better as a C-Corp,
especially if they have extraordinary previously deductible expenses that are now
eliminated or capped, e.g. state and local taxes.
• After running the numbers, most small business owners will be better as a pass-through
than a C-Corp by at least a few percentage points. Still be sure to factor self-employment
taxes, if applicable, so you’re really analyzing all factors.
Presented by Robert F. Brogan, Esq., CELA, CAP

For Us to ponder
• The Act now allows Trusts and Estates to take the 20%
Deduction.
• How can we maximize this for folks (including ourselves)
over the next 5 years?
• Will this be permissible for a third-party SNT?
• Are we going to see an influx of small trusts designed to
break up ownership of an enterprise as a means to shift
income in excess of the thresholds in the hands of one person
into multiple trusts for their respective children?
• Lots of Opportunities Yet to be Explored.
Presented by Robert F. Brogan, Esq., CELA, CAP
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Trust Administration Issues
• Must consider resource and income limitations of means-tested
benefits such as SSI and Medicaid
• Must consider who will be the Trustee or Co-Trustee.
• Must consider freedom to change situs because of a mobile
beneficiary.
• Must consider whether a different situs could be beneficial for tax
purposes, such as a location with no state income tax.
Robert F. Brogan,
Certified Elder Law Attorney

What Does a Professional or Corporate Trustee Do for the
Special Needs Attorney & clients?
• The first line of defense is the Trustee.
• Keeps in contact with the clients and their beneficiaries.
• Gives counsel piece of mind that the trust will do what it was
intended to do.
• Reduces the risk of an accidental distribution which terminates
benefits.
• Can assist counsel in educating the public
• Handles the tax reporting and benefit reporting which would
overwhelm most family-member trustees
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THE IDEAL TRUSTEE
Will use discretion in the best interest of the
disabled beneficiary
Must understand public benefits and keep up with
changes in the law
Can wisely invest and conform to all statutory
fiduciary requirements
Understands taxes
Keeps perfect books
Carries insurance, is bondable or has deep pockets
Provides advocacy and prevents abuse
Is, or is backed by, an entity that is immortal

Advocacy
• Will use discretion in
the best interest of the
disabled beneficiary
• Must understand
public benefits
• Provides advocacy
and prevents abuse

Accountability

Financial

• Keeps perfect book
• Carries insurance, is
bondable or has deep
pockets
• Is, or is backed by an
entity that is,
immortal

• Can wisely invest
and conform to all
statutory fiduciary
requirements
• Understands
complex tax rules
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Attorney Serving as Trustee
• RPC 1.8 imposes substantial mandatory requirements before an
attorney can enter into a business relationship with a client.
• e.g. Full disclosure and waiver must be exchanged in writing.
• The client must be advised of their right to obtain separate counsel to
determine whether they should enter into a business relationship with you.
• Several other rules to review & follow to the T.

• Rule 1.1 Requires competency- Do you have experience as a Trustee?
You cannot charge them for the time it takes to become competent.
• RPC 1.1 has been interpreted broadly as the attorney must be
competent in whatever services they are providing to the client, even
non-legal services.

Attorney Serving as Trustee
Additional Issues include:
• Bonding considerations
• Administrative capacity.
• Longevity considerations.
• Prohibitions in some jurisdictions against actively seeking
such appointment (N.H. is an example where this may be
problematic).
• Consider Co-Trustee arrangement with family member or
a corporate Trustee.
• As noted above, you must delineate the fee structure between
legal work and trust work. See RPC 1.5
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Quicksand
• The difficulty in concentrating in public benefits law is
that it is constantly changing in significant ways.
• The future of Medicaid as the provider of Medical care for
the impoverished is uncertain.
• Efforts are constantly made to limit eligibility and cut
federal and state budget costs. DRA of 2005 was an
example.
• The need to now pay for the cuts of Tax Reform will
impact Medicaid going forward.
Robert F. Brogan,
Certified Elder Law Attorney

No Planning at All: The Biggest Mistake
• Dying intestate (without a will or trust) will
usually leave all or a portion of the estate to the
decedent's children.
• Any child on SSI or Medicaid will lose
eligibility until the inheritance is either spent
down, converted to a exempt resource, or
placed in a Medicaid Payback Special Needs
Trust.
• Family Legacy Planning opportunities are lost.
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Unstructured Beneficiary Designations
• Many IRAs (408s) or 401Ks have a default provision naming the
employee’s children as contingent beneficiaries after their spouse.
• Example – Husband designates Wife as beneficiary of his IRA.
Mother predeceases Father and no other designation is made. On
Father’s death, the IRA makes the children beneficiaries by default.
• If one of the children is on SSI or Medicaid, benefits are lost until
all the funds are spent down.
• Beware for all beneficiaries (including those outside of SNTs) the
tax implications of the five-year rule, if successor beneficiaries are
not specifically named.

MODIFYING IMPROPERLY DRAFTED SNTs
• May be able to modify or reform trusts –the POMS clarifies this
further
• 90-day cure for previously blessed Trusts, but SSI often won’t bless
them at the outset.
• Trustee may be able to transfer assets into another SNT without court
approval depending on state decanting rules. Changing situs may
prove advantageous under those circumstances.
• An unfettered outright distribution in a Will cannot be modified into
an SNT, so do not leave it to the Courts to do your planning for you.
Robert F. Brogan,
Certified Elder Law Attorney
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Naming Trusts As (Designated) Beneficiaries Of Retirement Accounts
• In order to be treated as a “see-through trust” and qualify as a designated beneficiary, though, the trust must meet four very specific requirements, as stipulated in
Treasury Regulation 1.401(a)(9)-4, Q&A-5:
• 1) The trust must be a valid trust under state law. Compliance with this formality is relatively easy. The trust may not be holygraphic; it must be properly signed
and executed as a trust (i.e., witnessed, with a jurat as required under state law), and may not contain any provisions which outright invalidate the trust under state
law. The assistance of competent counsel will insure that these are properly satisfied.
• 2) The trust must be irrevocable, or by its terms become irrevocable upon the death of the original IRA owner. A revocable living trust that becomes
irrevocable upon the death of the owner should qualify under this provision, as would any irrevocable trust that was simply drafted to be irrevocable from the point
of execution by the grantor. Keep in mind there is some flexibility as a planner here. Though the rules require that the trust beneficiary be irrevocable (or become so
upon death), IRA beneficiary designations themselves remain revocable until death, allowing a potential work-around, if a client changes their mind while living.
The IRA owner could create a second irrevocable trust and change the beneficiary designation from the first irrevocable trust to the second irrevocable trust to
effectuate a change from one irrevocable trust to another. Consider too, separate trusts for each IRA owner, as many revocable joint trusts continue to be revocable
by the surviving spouse, thus you would not have a truly irrevocable trust on the death of the first spouse in those circumstances. That is not to say you cannot have
IRA provisions in an otherwise revocable trust, so long as on the death of the original IRA owner, that section of the Trust becomes irrevocable. The IRA trust could
be a testamentary trust, though the better practice is arguably for it to always be a separate stand-alone trust outside the Will.
• 3) The trust’s underlying beneficiaries must [all] be identifiable as being eligible to be designated beneficiaries themselves. Treasury Regulation 1.401(a)(9)-4,
Q&A-5 require that if distributions are going to be stretched over the life expectancy of trust beneficiaries, that the trust beneficiaries must be identifiable in the first
place, which generally means they should either be identified by name, or identified as members of a “class” of beneficiaries that could be identifiable. Additionally,
this requirement provides that all beneficiaries be identifiable as designated beneficiaries. They must be human beings as beneficiaries, no charities or other nonliving entities, as that would kill the ability to do a stretch. Theoretically, you could argue that if you pay out to the charities before September 30th of the year after
death you could recoup the stretch, but it is not worth the risk. Quite simply do not include charities in any IRA Trust, including an SNT IRA trust.
• 4) A copy of “trust documentation” must be provided to the IRA custodian by October 31st of the year following the year of the IRA owner’s death. Under
supporting Treasury Regulation 1.401(a)(9), Q&A-6, the “documentation” requirement stipulates that the IRA custodian must be provided with either a final list of
all trust beneficiaries as of the September 30th of the year after the death determination date (including contingent and remainder beneficiaries and the conditions
under which they would be entitled to payments) along with a certification by the trustee that all of the requirements for stretch distribution are met under the trust,
or the trustee can simply provide a copy of the actual (irrevocable) trust document itself to the IRA custodian. As a practice pointer, keep in mind that, while this
appears to be a purely administrative requirement, it is a requirement and does have a concrete deadline of October 31st of the year after death that must not be
missed.
• If the four requirements listed above are met, a trust as IRA beneficiary can qualify as a designated beneficiary, and the post-death RMDs can be stretched, with the
caveat that the stretch will still be calculated based upon the life expectancy of the oldest trust beneficiary of the trust (who would have the shortest life expectancy).

To Conduit or To Accumulate…That is the ?
• A Conduit Trust requires the Trustee to pay out to the IRA Trust beneficiary the
RMD required to be withdrawn annually.
• The problem is many bene’s of SNTs should not be receiving outright distributions
as a mere pass-through of RMD from the custodian to the bene. It may be suitable
for bene’s who are not receiving public benefits, but for those who are, automatic
distributions are likely to be a costly mistake.
• An Accumulation Trust leaves to the Trustee’s discretion whether to pay or spend
for the beneficiary’s benefit that RMD annually.
• An Accumulation Trust is preferred for IRA SNTs
• But the Trustee should provide beneficiaries sufficient benefit from the RMD, so
as to avoid incurring maximum marginal rates after the first $12,500 of what went
unspent year by year. The distribution will likely be payment to a third party on
behalf of the beneficiaries special needs, but it is preferable to paying the
maximum compressed rates of tax.
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What are the Key IRA/SNT Pitfalls to Avoid?
• Failing to discuss IRA trusts with ALL clients.
• Clark v. Rameker -- Inherited IRAs are attachable by a
bankruptcy trustee.
• The high percentage of IRAs are taken out very quickly
by beneficiaries, losing tax deferral and asset protection
• Not allowing for flexibility.
• Consider decanting options
• Consider Authority to substitute Trustees.
• Minimizing the need for court interpretation.

Avoiding Pitfalls Cont.
• Failure to take into account public benefits.
• In several states an IRA is an includable asset for Medicaid purposes
• IRA may be put into an SNT for a Medicaid bene to maintain eligibility
• An Accumulation trust works best, but has negatives to consider if funds are
retained and subjected to compressed rates.

• Failure to consider beneficiary brackets with an Accumulation Trust.
• Providing for minimum distribution instructions if using a private
Trustee.
• Insuring a beneficiary’s creditors cannot get to their share of the IRA.
• Be careful how much control a beneficiary has – Cases are scary for piercing
by the IRS and Bankruptcy trustees in particular
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Avoiding Pit Falls Cont.
• Failing to learn all the rules can lead to malpractice.
• Read Natalie Choates’ Life and Death Planning for Retirement
Benefits (a copy of which can be obtained here:
https://www.ataxplan.com/life-and-death-planning-for-retirementbenefits/) Keep it on your computer & refer to it often.
• Stay up-to-date on legislative changes and IRS interpretations.
• Consider co-counseling while developing your expertise. RPC 1.1

SAMPLE RETIREMENT BENEFIT CLAUSE LANGUAGE
• The following provisions concern Retirement Benefits payable or distributable to the Trustee under this Trust
Agreement (whether directly or through the estate of a deceased Grantor) by reason of the death of a Grantor. As
used in this Trust Agreement, the term "Retirement Benefits" (of whatever type), includes any trust, contract, plan,
benefit, account, annuity, or bond which arises out of an employer-employee relationship (or in the case of a selfemployed person, is deemed or treated as if arising out of an employer-employee relationship), whether nonqualified, qualified under Code Sec. 401, an individual retirement arrangement under Code Secs. 408 or 408A, a
tax-sheltered annuity under Code Sec. 403 or any other benefit subject to the distribution rules of Code Sec.
401(a)(9), as well as deferred compensation under any employment contract and other benefits normally considered
as employee benefits. As used in this Trust Agreement, the term "Retirement Plan" shall mean any plan or
agreement under which Retirement Benefits are payable. As used in this Trust Agreement, the term "Participant
Grantor" shall mean, with respect to a particular Retirement Plan, the Grantor who is the employee or participant
under such Retirement Plan, and with respect to Retirement Benefits, the Grantor from whose employment such
Retirement Benefits arose.
• The provisions of this Article are subject to any expressly contrary provisions contained in any beneficiary
designation, Retirement Plan contract or agreement, or other controlling document.
• Disposition of Participant's Interest. The Retirement Benefits payable by reason of a Grantor's death shall
be disposed of in the same manner as the Grantor's Residuary Trust Fund.
• Selection of "Payout Schedule." The Trustee may, in the Trustee's sole and absolute discretion, exercise any
right to determine the manner and timing of payment of Retirement Benefits that is available to the recipient of
the benefits.
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SAMPLE RETIREMENT BENEFIT CLAUSE LANGUAGE (Continued)
•

Designated Beneficiary Status and Accumulation of Retirement Benefits in Trust. The following provisions shall be applicable with respect to all of the Grantor's interest in any
Retirement Plan from which Retirement Benefits (i) may be paid, under the terms of the plan or agreement applicable thereto, over the life expectancy of an individual beneficiary and
(ii) are payable (either directly or by reason of the provisions above) to the Trustee of the John Doe Third-Party Special Needs Trust:
• Each year, beginning with the year of the Grantor's death, the Trustee of the John Doe Third-Party Special Needs Trust shall withdraw from any such Retirement Plan the
Minimum Required Distribution for such Retirement Plan for such year, plus such additional amount or amounts as the Trustee deems advisable in its sole discretion. All
amounts so withdrawn or which are otherwise paid or payable to the Trustee of the John Doe Third-Party Special Needs Trust, along with all income with respect thereto
and all changes, increases and decreases thereof (collectively the “John Doe Third-Party Special Needs Trust Designated Beneficiary Portion”), shall be accounted for by
Trustee, and shall be subject to the distribution and other provisions with respect to the John Doe Third-Party Special Needs Trust, both during the John Doe Third-Party
Special Needs Trust Measuring Life's lifetime and at and after the John Doe Third-Party Special Needs Trust Measuring Life’s death, provided that, notwithstanding
anything to the contrary, none of the John Doe Third-Party Special Needs Trust Designated Beneficiary Portion shall ever be distributed, whether pursuant to the terms of
the John Doe Third-Party Special Needs Trust, the terms of any trust to which John Doe Third-Party Special Needs Trust property passes following the Grantor’s death,
the exercise of any power of appointment, or any other provision (whether under this Trust Agreement or under applicable law of intestacy or otherwise), to anyone other
than an individual who was born at the same time or after the John Doe Third-Party Special Needs Trust Measuring Life. The intent of these provisions is to cause the
John Doe Third-Party Special Needs Trust Measuring Life to be treated as the designated beneficiary of such Retirement Plan for purposes of Code Sec. 401(a)(9) and the
regulations thereunder, so that the amount in such Retirement Plan may be paid over the life expectancy of the John Doe Third-Party Special Needs Trust Measuring Life,
rather than being subject to the default payout rule under Code sec. 401(a)(9)(B)(iii).
• The following definitions shall apply in administering these provisions relating to the John Doe Third-Party Special Needs Trust. The Minimum Required Distribution
for any year shall be, for each Retirement Plan: (a) the value of the Retirement Plan determined as of the preceding year end, divided by (b) the Applicable Distribution
Period; or such greater amount (if any) as the Trustee shall be required to withdraw under the laws then applicable to such Retirement Plan to avoid penalty. If the
Grantor's death occurred before the Grantor's "required beginning date" with respect to such benefit, the Applicable Distribution Period means the life expectancy of the
John Doe Third-Party Special Needs Trust Measuring Life. If the Grantor's death occurred on or after the Grantor's "required beginning date" with respect to such
benefit, the Applicable Distribution Period means the life expectancy of the John Doe Third-Party Special Needs Trust Measuring Life, or if longer, the Grantor's
remaining life expectancy.
• Notwithstanding the foregoing, if the Grantor's death occurred on or after the Grantor's "required beginning date" with respect to such benefit, the Minimum Required
Distribution for the year of the Grantor's death shall mean (a) the amount that was required to be distributed to the Grantor with respect to such benefit during such year,
minus (b) amounts actually distributed to the Grantor with respect to such benefit during such year. Life expectancy, and the meaning of "required beginning date" and
other terms in this paragraph, shall be determined in accordance with Code Sec. 401(a)(9).
• As used in this paragraph to define the person who is to be treated as the designated beneficiary whose life expectancy will be used under 401(a)(9)(B)(iii), the term
“John Doe Third-Party Special Needs Trust Measuring Life” refers to the oldest member of a class of persons consisting of the Grantor's descendants who are living at
the date of the Grantor's death.
Exclusion of Retirement Benefits from Creditors. Anything to the contrary in this Trust Agreement notwithstanding, any Retirement Benefits payable to the Trustee under this
Trust Agreement shall, however, never be or become part of the participant Grantor's probate or testamentary estate hereunder, and nothing in this Trust Agreement shall be
deemed to subject those proceeds to payment of debts or expenses of the participant Grantor.

Structuring Trust and Will Provisions to
Adapt to Future Changes
• The only guaranteed things are: death, taxes & CHANGE
• You must Draft for Flexibility in Administration
• Consider who should be the Trustee.
• Pros and cons of a Corporate Trustee
• Pros and cons of a Family Member Trustee
• Consider when a Co-Trustee relationship might strike the right balance
• Address the Rule Against Perpetuities where applicable
• Dynasty provisions in permitted jurisdictions
• Consider limitations of what Custodians will hold an IRA in an SNT
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CONCLUSION
Maintaining eligibility for government programs for disabled family
members often contradicts the efforts of family members to provide support and
care for their loved ones.
Supplemental Benefits Trusts and Special Needs Trusts provide the
mechanism for sheltering resources to benefit disabled family members so that
these contradictory efforts can be harmonized. A well managed support system,
using Special Needs Trusts, can maximize the use of government-provided
services while supporting the family’s care and enhancing the comfort and
enjoyment of life for the disabled beneficiary.
Coordination by the special needs attorney, the special needs planner and the
professional or corporate trustee increase the likelihood of the family’s plans and
objectives being met, while preserving the much needed government benefits for
their loved one.
Robert F. Brogan,
Certified Elder Law Attorney
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Special Needs Trusts: New Rules & Planning Strategies
III.

Special Needs Trusts (SNTs) Construction: New Challenges and Opportunities

A.

Where ABLE Accounts End and SNTs Begin

The ABLE Act permits a state to establish and maintain a new type of taxadvantaged savings program (under Section 529A of the Internal Revenue Code).
Contributions may be made to a 529A account established for a designated beneficiary to
pay for qualified disability expenses. Because contributions each year are limited to an
amount tied to the annual exclusion (presently $15,000), ABLE accounts cannot for most
folks eliminate the need for special needs trusts. In practice, the guidance of a lawyer is
still essential, for the client to fully appreciate the best ways to use the ABLE account in
conjunction with other planning options to maximize benefits. Further, if a person with
special needs on public benefits is going to inherit assets someday, then those should be
going into a special needs trust, not an ABLE account.
An ABLE account has great attraction on its face. Parents of children with special
needs might feel discriminated against that the child's public benefits, stemming from a
disability, leads to their needing to incur counsel fees in order to insure the child is
protected. Without guidance and explanation, an ABLE could give the false impression
that the child is being encouraged to be independent, or that he might just be okay with an
ABLE account in place and no more guidance than that. Given the spectrum of divergent
needs, abilities, and financial situations experienced by people with disabilities, it is
impossible to know, without examination of that particular Medicaid recipient’s personal
situation, whether an ABLE account would provide practical benefit or remain relatively
untouched.
Pursuant to Medicaid and Medicare rules presently in effect, a person who is
disabled could engage in limited work-related activity and not lose their benefits, so long
as they maintain their "disabled" criteria and they do not earn over a certain amount.
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Presently that amount works out to just over $1,500 per month. This permits people with
some limitations to attempt to assimilate into the workforce, without initial losing their
public benefits, such that, even with a work engagement, they can continue with full
Medicaid. The efficacy of this approach is questionable, given how Congress has limiting
disability eligibility on their radar.
Parents may focus on this element of the Act, thinking that the adult child could
work, accumulate more than $2,000 from one month to the next and leave the excess in the
ABLE Account. Yet, if there were a First-Party (d)4(A) Trust in place, the excess funds
could go into the d4a trust and the same result effectively achieved. The problem is that
you still have the income limitations which goes to the criteria of whether you are
“gainfully employable” i.e., disabled or not. As the federal government attempts to curtail
expenditures, working several hours, while asserting that you are not able to work, is,
arguably, skating on thin ice.
There is utility in ABLE accounts for many situations, and the accompanying
Power Point provides examples where families may most benefit by having an ABLE
Account available in conjunction with a Special Needs Trust. But, what should not be lost
in the discussion of planning is that these are tools to be used for various reasons to serve
slightly different yet overlapping needs. They are not mutually exclusive. Most people
receiving public benefits, who are eligible to open an ABLE Account, would be wellserved to have one. They should always have a separate Special Needs Trust as well.
Further, depending on whether they were receiving funds from a third party, such as on a
parent’s passing, or to which they already have a vested right, such as a law suit proceeds,
they may need more than one type of Special Needs Trust.

B.

Choosing the Right Form of Trust: First Party vs. Third Party

First Party Trusts
At its most basic, a first party trust means one the grantor created with her own
funds for her own benefit. Under traditional Trust common law, these can also be referred
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to as self-settled trusts. The core question is whether the assets used to fund the trust was
property vested in the grantor or in someone else. If the grantor had the right to property,
e.g., by way of inheritance, beneficiary designation or being a plaintiff in a successful suit,
those funds would need to go into a first-party trust, rather than a third-party trust. 1
Self-Settled Special Needs Trusts were authorized by Congress in 1993.2 If the trust
is properly established and administered, the Medicaid recipient grantor can continue to
remain eligible for public benefits, such as SSI and Medicaid, and benefit from the use of
the funds placed in a first party trust. If the trust is not established, but instead paid directly
to the plaintiff, then the personal injury recovery is a countable asset for determining
eligibility for such programs as SSI and Medicaid, and these benefits are lost. By contrast,
assets in the properly created Special Needs Trust are not counted as a resource. The
income does not count for means-tested public benefit purposes, as long as income from
the trust is distributed directly to third-party providers of goods and services and is not used
for food and shelter. If income is used for food and shelter, the SSI benefit is simply
reduced on a three-to-one ratio by a maximum of one-third plus $20. Medicaid eligibility
is unaffected.
The first type of first party trust to discuss, which is the one most often created
in the litigation context or with an inheritance if parents had not done any planning, is
the "(d)(4)(A) trust" (referred to interchangeably herein as a "first party'' or "selfsettled" trust). These trusts are named after their location in the federal code at 42
U.S.C. §1396p(d)(4)(A) within the Social Security Act. The trust is created with assets
of the individual. This includes lump sum and “structured settlements” which come
from an insurance company and never reach the recipient beneficiary. The beneficiary

1

Assuming that you had more than $15,000 to fund an ABLE Account with or that an ABLE Account for
that year had already been fully funded, your only options is then a first party trust. As a practice pointer, I
like to use the first $15,000 of vested funds to be used to open or fund in that tax year an ABLE Account,
but depending on the breadth of what is permitted for d(4)(A) trusts in your state, you may opt to fund a
first party trust with the whole amount of vested funds. That is a matter of how restrictive your state is in
their over-sight of self-settled SNTs. Given the laisse faire approach Social Security has taken with ABLE
Accounts, i.e., deferring to the IRS Commissioner extensively, I suspect in most states the first amounts
into an ABLE Account will be the better practice.
2
Omnibus Budget Reconciliation Act of 1993 Public Law No. 103-66, 107 Stat 312 (1993)
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of the trust must be “disabled” as defined by Social Security in 42 U.S.C. 1382c(a)(3).
The (d)(4)(A) trust must be "established" by the person, if competent, or their parent,
grandparent, guardian (if incapacitated) or court, but the trust is funded with the funds
of the beneficiary.3 The beneficiary of the trust must be under 65 years old.
All such trusts require a provision that the state be paid back for all Medicaid
funds provided the trust beneficiary. Interestingly, after the pay back to the state, state
law differs, from state to state, as to the allowed remainder beneficiaries; some states
require the beneficiary to be the estate or heirs at law of the beneficiary, while others
require named beneficiaries. Such differences in the states allow for different
applications of the grantor trust rules, which effect the trust income taxation. Because
of the arcane Doctrine of Worthier Title, particularly in Uniform Trust Code states,
arguably the Trust should have a named ultimate beneficiary. However, with the flurry
of activity lately at CMS and by the states, relating to whether naming a beneficiary
violates the "sole benefit" requirements, this is an issue which will come up in litigation
going forward, as there is likely to be divergent results between the federal circuits.
In settlements exceeding $100,000, the general practice is to establish a standalone
Special Needs Trust for the individual plaintiff/beneficiary. Careful consideration should
be given to using the services of a professional trustee. A professional trustee has expertise
in investing trust assets, SSI, Medicaid and other public benefits law, federal and state tax
issues, and can provide considerable assistance in navigating the public benefits maze and
in advocating for the disabled plaintiff. Frequently, the client wants a family member to
serve, but it is strongly encouraged to have a professional serve, at minimum, as a cotrustee to take advantage of that expertise. As a practical matter, however, it can be difficult
to get a professional co-Trustee to serve if the funds in the trust are less than $250,000 and
many require a $500,000 minimum.
For smaller settlements, if the client is under age 65, then use of a Pooled Trust may
be considered, under 42 U.S.C. §1396p(d)(4)(C) to avoid the loss of the public benefits.

3

The Special Needs Trust Fairness Act, pioneered by NAELA and the SNA expanded the ability to create
the trust to an individual themselves, which had been a gap under federal law for almost 30 years.
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The assets held by the trustee of the Pooled Trust are combined for investment management
purposes, but each beneficiary maintains a subaccount and receives regular statements
showing deposits and disbursements. While the funds are inside the trust, they are
exempted from Medicaid recovery and resource calculation.

At the passing of the

beneficiary, a portion of the share corpus is subject to estate recovery, but a portion is
retained inside the trust. Administrative issues are complex, but this trust can benefit a
class of beneficiaries long after the individual beneficiary has passed. Depending on
circumstances, and after funding the permitted $15,000 into an ABLE account, a (d)(4)(C)
might be the best option when the settlement/award exceeds an amount to be spent down
in one month but is insufficient to justify the creation of the (d)(4)(A) trust.4
Clients often are frustrated by the need to put the funds into any type of trust,
and all too frequently their personal injury attorney has not fully explained to them the
limitation of their ability to have direct hands-on access to the funds. Because a
(d)(4)(C) trust requires that the funds be placed into an existing trust managed by a
charity and any reversion not paid to the state remains with the charity, clients like that
approach least of all. Yet, for a client on Medicaid, who receives a settlement award
between approximately $25,000 and $100,000, the (d)(4)(C) trust may be a valuable
tool to protect the public benefits.
For settlements below $25,000, the client can spend back down below the
$2,000 resource threshold by purchasing irrevocable funeral trusts for themselves and
their spouse, as those are exempt assets. Also, if they are licensed, a car can be
purchased, and if they use the car to get to medical care, there is no limitation on the
value of it. Lastly, if there is a home to be purchased, or mortgage obligations
outstanding on an exempted real property occupied by the client, using the net
settlement or award proceeds to pay for those are permitted. Each of the spend down
options must be completed prior to the first day of the month following receipt of the

4

In a minority of states, transfers to a d(4)(C) pooled trust by an individual over 65 is not a penalizing
transfer, and this approach is often favored in such states with awards below $100,000. Recently, a Federal
District Court in Maine confirmed that transfers by an individual over 65 was a penalizing transfer. That
decision is likely to be appealed.
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funds, or the client will be ineligible that following month and every month thereafter
until the funds are spent down and a new Medicaid application has been filed and
approved.

Third-Party Special Needs Trusts

Most practitioners are more likely to be drafting Third Party Trusts on regular basis
than first party trusts. These trusts are typically created by parents or grandparents of a
person who has special needs and who may be eligible for public benefits. The concern in
creating a third-party trust is to divert funds from ever vesting in the name of the person on
public benefits, specifically to avoid the need to then place funds into first party trust.
Third Party trusts are generally exempt from Medicaid Estate Recovery, meaning
they have no payback provision. 5 This is a way for a parent to provide for a disabled child
while preserving any corpus, which survives the child, for the benefit of other beneficiaries.
For New Jersey practitioners you need to be aware that our appellate case Estate of
DeMartino, taking a minority approach, expanded estate recovery to include a testamentary
trust established for the testator's spouse.6 Without question, this exceeds the protection
afforded testamentary trusts under federal law, a point the Court did not deem worthy to
address.7
The terms "Third Party Special Needs Trusts" and "Supplemental Benefits Trust"
are catchall phrases to describe third party Special Needs trust, which do not include
any payback provision benefiting the state or federal government.
A common situation would be when a parent or grandparent will wish, while
living, to establish and fund a trust for a child or grandchild who is disabled.
Sometimes these trusts are created as a depository for other family members to

5

. Contrast this with the repayment to the state of any funds left in a first party trust on the beneficiary’s
death and you can see why the third party trust is a preferred planning approach.
6
Estate of DeMartino v. Div. of Med. Assistance and Health Servs., 861 A2d 138 (App. Div., 2004);
appeal dismissed by, certif. denied by 866 A2d 982 (2005).
7
In the interest of disclosure, the author of this article was pro bono co-counsel on the Certification petition
brief and still believes De Martino grossly misinterpreted federal law.
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contribute while others are created with estate tax savings in mind. Often, they are
designed for the present ownership or as the designated beneficiary of a life insurance
policy which will be paid on the parents' passing.
For a variety of reasons, including the desire to avoid reporting requirements prior
to the parents’ passing, many practitioners will create the trust, but leave it unfunded
during the parents’ lifetimes. Instead, the Will is likely to have a pour-over provision
such that the portion of the Estate of the Parents, which could have, but for the receiving
of public benefits, gone to the child, would be directed to be distributed from the Estate
to the Third-Party Trustee for the child’s benefit. The same result could be achieved by
naming the Trust as the beneficiary of Life Insurance, IRA’s or other assets directly on
the parent’s death. If naming an IRA into a trust, you must include very precise
language, which will be discussed in the taxation materials below.
Sole Benefit Trusts – a sub-set of 3rd Party Trusts
The phrase

"Sole Benefit Trust" is a term

of art derived

from

42U.S.C.§1396p(c)(2)(B)(iv), which for Medicaid eligibility purposes, exempts
transfers to a trust for the "for the sole benefit of' a person with disabilities who is under
the age of 65."8 What is meant by "sole benefit" is largely left to our imaginations and
the vagaries of state law and the Program Operations Manual for Social Security
(commonly referred to as the POMS).9 The key provision of a sole benefit trust is
that after the initially named beneficiary dies, any funds remaining in the trust get
paid to each state which provided Medicaid to that beneficiary, up to the amount
paid during their lifetime.

This payback provision requirement mimics the

8

The sole benefit concept originated in Medicare Catastrophic Coverage Act of 1988 and was further recodified in 42 U.S.C. §1396p(c)(2)(B) in OBRA ’93.
9
HCFA {the agency now known as CMS} Transmittal 64, to State Medicaid Manual 1994 defines “sole
benefit of” as excluding any secondary beneficiaries but clarifies that if the provisions of D4A are met with
regard to Medicaid payback, then one need not exclude successor beneficiaries. Note however that several
states, like New Jersey, have interpreted the provision more restrictively by requiring that the trust cannot
name a successor beneficiary after the state, but must simply provide that any remaining funds after
satisfaction of the lien be paid to the decedent's heirs at law. This could create a Doctrine of Worthier Title
problem. Recent sole benefit concerns have been raised with regard to travel for companions of the
disabled individual, so be on notice that Social Security is looking to the ability for such distributions as a
means to attack trusts.
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payback requirement of a (d)(4)(A) trust. The primary difference is that the (c)(2)(B)
trust must be drafted to accommodate annuity-like payouts on an actuarially sound basis
determined by the life expectancy of the beneficiary. Therefore, the amount left in the trust
for estate recovery purposes will be affected by the number of years the beneficiary was
receiving payments and the age they were when those payments began.
The situations in which this trust is helpful, are not all that common, but are
still worth knowing. If a person in need of nursing home Medicaid coverage,
happens to be related to a disabled person (by blood or just affinity), but is not their
parent, they may want to benefit them by creating for them this trust. The person
entering the nursing home creates the irrevocable (c)(2)(B) trust, places assets in
that trust for the benefit of the other disabled person. Because the trust conforms
with the (c)(2)(B) limitations, the gifted transfer of assets is excluded from being
treated as a penalizing transfer for the person entering the nursing home, who
herself will need Medicaid eligibility. This trust is particularly helpful when a
parent needs nursing home care, but their child is receiving SSI or Medicaid
themselves, and as such, cannot have funds in their own control and title. So, it
has a utility, just normally not in the litigation context.
As will be discussed more fully below, the POMS have made clear that
trusts incorporating clauses traditionally used to compensate related care givers
will no longer be treated as solely benefiting of the disabled individual. Further, as
previously mentioned for (d)(4)(A) trusts states differ as to whether an heir at law
is to be the remainder after payback of the state's lien or whether the trust can
specifically provide for a particular beneficiary. A fair argument can be made that
such a limitation is broader than what is required in (c)(2)(B), but care should be
exercised to be aware that some state regulations do not comport with federal law
on this point.
MSA FUNDS AND MEDICAID ELIGIBILITY10

10
I acknowledge and thank my friend and colleague from the Special Needs Alliance, and Past-President of
NAELA, Bradley Frigon, Esq., for his permitting me to include in these materials his thoughtful discussion
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For the claimant that requires Medicaid eligibility after the settlement of the
personal injury or WC case with a MSA allocation, the attorney must review state law
to determine if the MSA funds are "available" to the claimant for purposes of Medicaid
eligibility. For example, a MSA custodial account that is not managed or controlled by
the claimant which requires income and principal to be used for the claimant's medical
future medical expenses may be treated as unavailable by some Medicaid departments
provided the account is paid to the beneficiary 's estate and does not avoid estate recovery.
In other states such funds are considered an available resource and thus need to be placed
into a special needs trust in order not to negatively eliminate benefit eligibility.
If an MSA account is an available resource for Medicaid eligibility purposes, then
it may be necessary to incorporate the MSA account within a first party (d)(4)(A) special
needs trust. But note, incorporating a MSA account into a SNT may not be an option for
a claimant 65 years of age or older. Some states treat a transfer of assets to a d4C trust for
an individual 65 years of age or older as a transfer without fair consideration. As such a
d4C pooled trust may not be an available option for the 65 or older claimant. You could
end up in a true Cathch-22.11

C.

Designating Trustee Selection and Trust Administration

A question faced with the drafting of each Trust is who the Trustee should be.
Parents frequently want to name a family member, often a sibling of their child with special
needs, to serve as the Trustee. While respecting this legitimate desire, a practitioner would
be well-served to politely suggest, instead, that a professional or corporate Trustee may be
better suited to serve as Trustee over a family member.

of the interplay between MSAs and SNTs. MSAs are complicated and in flux. A full discussion of them is
beyond the scope of this paper, but I wanted to raise the potential issue of them and note that there may be
interplay between MSAs & SNTs.
11
Catch-22 is a satirical novel by American author Joseph Heller, who in his bashing of governmental
bureaucracy would have particularly liked this conundrum, given that it would be the Social Security
Administration arguing that you are to be given a penalty for dutifully taking into consideration the impact
that the course of action would have on the Social Security Administration…but only if you are over 64.

84

In an ideal world, a Trustee of a Special Needs Trust:
•

Will use discretion in the best interest of the disabled beneficiary

•

Must understand public benefits and keep up with changes in the law

•

Can wisely invest and conform to all statutory fiduciary requirements

•

Understands complicated tax structures and reporting

•

Keeps perfect books

•

Carries insurance, is bondable or has deep pockets

•

Provides advocacy and prevents abuse

•

Is either immortal or has the backing of an entity that is immortal

Rarely will a family member have most of the traits outlined and almost never will they
satisfy them all. For that reason, a seasoned professional backed by a corporate trust
company or the corporate trust company directly is most frequently the ideal Trustee. 12
An illustration may help bring the point home. I had been brought in to help one
court—appointed successor Trustee clean up one particularly messy matter where a mother
was appointed by a Court as the initial Trustee for her daughter the trust beneficiary. Sadly,
the mother, after having been named and having obtained access to the Four Million
Dollars in the trust, later developed a cocaine habit. She had blown through several million
dollars of her daughter’s trust funds before anyone noticed the criminal behavior and carted
her off to prison. When I present that story to most family members, they are open to at
least considering a professional trustee to administer the trust.
Trust Administration is complex and in the SNT context involves a fair balance of tax
skill, financial management and accounting systems, specialized knowledge of public
benefits, and a bit of social work. The rules frequently change, so diligence in keeping up
with developments at the federal and state specific level is crucial. Almost by definition,
it is almost impossible for a family member to properly serve solely without one of the
12

As a point of disclosure, I serve in a fiduciary capacity as Trustee for various trusts and arguably have an
inherent bias as a result. However, even prior to offering such services, I have always been a fan of the use
of professional trustees. I think, as practitioners, it is imprudent to leave well-meaning family members to
their own devices to step into the myriad of pitfalls out there in the public benefit trust administration
fields.
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aspects not falling through the cracks. Some professional or corporate trustees may not
agree to even serve as a co-trustee with a family member, but would prefer the family
member’s authority be limited to that of an advisory council member or trust protector.13
Practically speaking, the value of assets involved may limit what Trustees are available
to do the trust administration. Most institutional Trustees want assets of $1 Million and
higher. Families wanting expertise, but who have less assets to fund their child’s trust,
may want to consider naming a professional fiduciary, such as an Attorney who serves as
Trustee or, as is available in some states, like California, professional (but non-attorney)
fiduciaries.

D.

What Counts as a Qualified Expense?
A Qualified Expense is a permitted expenditure, but it is a specific term under the ABLE Act
which is slightly different, but with very similar items under the POMS for SNTs.
Under the ABLE Act, Qualified disability expenses are any expenses made for the designated
beneficiary related to their disability, including:
–

education,

–

housing,

–

transportation,

–

employment training and support,

–

assistive technology and personal support services,

–

health, prevention and wellness,

–

financial management and administrative services,

–

legal fees,

–

expenses for oversight and monitoring,

–

funeral and burial expenses.

13

The Uniform Directed Trust Act recently released by the Uniform Law Commission should be reviewed
by all estate practitioners for insights of how duties, traditionally reserved to the trustee, are being diluted
among others, who are not themselves, the trustee.
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SSI is a “means tested”14 government support program for individuals who cannot work and
do not have adequate resources to support themselves with necessities of life. In order to qualify
for SSI there are Income and Resource limitations.15 Effectively the support is for “food” and
“shelter”. Through 2004, clothing was included in the definition, but it was removed in January,
2005. Now, SSI is to be considered exclusively to be used for these provisions. Any outside
assistance can divest the recipient of part or all of their monthly benefit (plus Medicaid).
When a parent or other person or entity (e.g., a Trust) supplements the rental payment or
utility payment for a SSI recipient, there is “deemed” income and the recipient’s monthly benefit
is reduced accordingly. This is where Supplemental Needs Trust planning can be most effective.
Funds preserved in a SNT can be available to the SSI/Medicaid recipient indirectly through a
Trustee yet insulated for purposes of calculating income and resources.
An important concept related to income is “in-kind” support and maintenance, generally
referred to as “ISM”. ISM is typically found when food and shelter payments are made by
another and are deemed to be attributed to the SSI recipient. Breaches in the SNT trust guidelines
can cause ISM and jeopardize the qualification of the SNT status of the Trust. It is implied by
Social Security that if the parent, friend or Trust can pay for food and shelter, the recipient does
not need the SSI. Benefits, including Medicaid, will be lost.
ISM is different from regular earned or unearned income in that it reduces the monthly
benefit only 1/3 of the payment.16 A variant may be that ISM in excess of the 1/3 share is
considered a “Presumed Maximum Value” (PMV) and an additional $20 is deducted from the
payment. When a recipient is living with an ineligible parent or spouse, ISM may be attributed
because of the support the parent or spouse brings to the recipients benefit.17 Note that there are
many references in the CFR regarding “deemed” income and if there is any question in this
regard, consider co-counseling with a colleague who works primarily in the area of Social
Security law.
So for SSI purposes, Qualified Expenses are normally expenditures other than those that are
ISM. Keep in mind, however, that there are times that a Trustee will opt to reduce the SSI check
14

“means tested” is a term defined as requiring the recipient to measure their income and assets to qualify.
If either of these two tests are not met, either too much income or too much in resources, the applicant does
not qualify.
15
See, generally, 42 U.S.C. Section 1382. There are many references to limitations for single as well as
married couples and qualifying for SSI. Medicaid follows the general qualifications for SSI as well.
16
42 U.S.C. 1382(a)(a)(2)(A)
17
20 C.F.R. 416.1160(a)
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knowing it will be paying for something that is ISM, but doing so stretches the funds out over
time in a way that achieves the beneficiaries and grantor’s primary objectives. This makes good
sense, because frequently housing needs are the single most important and urgent consideration
when a parent of someone with special needs dies.
If a Trust pays for shelter or household operating expenses, these payments would be
income in the form of ISM in the month payment is made. (See POMS SI 00835.350.)
When computing household operating expenses for ISM - - the following 10 items are the
only ones used in the applicable computations:
•

Food

•

Mortgage (including property insurance)

•

Real property taxes (less any tax rebate/credit)

•

Rent

•

Heating fuel

•

Gas

•

Electricity

•

Water

•

Sewer

•

Garbage removal

Potentially Problematic Trust Expenditure We Used to Use Often
On May 21, 2012, the Social Security Administration (SSA) republished a section
of the POMS relating to Self-Settled Special Needs Trusts.18[1] Under previous POMS,
examples of permissible distributions were included. These examples included: “Travel
and transportation costs for beneficiary, and for such travel companions as may be
necessary or appropriate, to and from any school or residential accommodation removed
from the residence of beneficiary’s immediate family members or legal guardian of the
person, as well as the reasonable out-of-pocket travel and lodging expenses for

18[1]

POMS SI 01120.201.2
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beneficiary’s immediate family members and legal guardian of the person, if any incurred
with their periodic visits to beneficiary at his/her place of residence.”
The May 21, 2012, republication of the POMS contains the following language in
the Example: “An SSI recipient is awarded a court-ordered settlement that is placed in an
irrevocable trust of which he is the beneficiary. The trust document includes a provision
permitting the trustee to use funds in order to pay for the SSI recipient’s family to fly
from Idaho and visit him in Nebraska. The trust is not established for the sole benefit of
the trust beneficiary, since it permits the trustee to use trust funds in a manner that will
financially benefit the SSI recipient’s family.”
Revising the section of the POMS was an effort by SSA to tighten the
interpretation of the “sole benefit of” rule requiring that distributions from a Self-Settled
Special Needs Trust be made for the sole benefit of the beneficiary of the trust.
The SSA has taken the position that if an existing trust contains language that
violates the new Example (such as the language in the Example section from the prior
POMS), the trust is invalid. If the trust is invalid, any SSI recipient who is a beneficiary
of the trust would lose SSI benefits. If the beneficiary’s Medicaid is linked to SSI, he
would also lose Medicaid.
The solution to this problem is to amend the trust nunc pro tunc.
The officials also indicated that SSA is looking at trust language authorizing
compensation to caregivers - both family and non-family. SSA has indicated that the
policy of SSA is to require that any trust authorizing payment to caregivers contain
language limiting such payments to caregivers who are “medically certified, medically
trained or approved to provide care”.19 The “approval” is to come from the State
Medicaid Agency.
19

The POMS has this definition from SI 01120.201.2 is as follows;
"Consider a trust established for the sole benefit of an individual if the trust benefits no one but that
individual, whether at the time the trust is established or at any time for the remainder of the individual's
life. However, the trust may provide for reasonable compensation for a trustee(s) to manage the trust, as
well as reasonable costs associated with investment, legal or other services rendered on behalf of the
individual with regard to the trust….."
[This section goes on to say] "This should not routinely be questioned unless compensation is being
provided to a family member….."
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Scriveners should either delete caregiver language or limit caregiver compensation
as required by SSA policy. SSA is reviewing old trusts when the beneficiary comes up for
recertification.

It is good practice for drafting attorneys to amend these trusts

accordingly.20

E.

Sample SNT Document Review

The form of Special Needs Trust that I work with presently is a copyrighted document,
that cannot be shared, but I am providing this older version, which was originated by my
dear friend and mentor, Thomas Begley, Jr., whose work Special Needs Trust Handbook
(co-authored with Angela Canellos) is a must read for anyone who wants to work in this
area of the law. This old trust is in the public domain and gives you the vast majority of
provisions you need to review and consider in order to address the needs of most clients,
other than IRA language, which is provided separately thereafter.
There are some provisions, such as travel restrictions which have changed under the
POMS, and I leave it up to you the readers to do your research and update this document
for your own purposes with the knowledge that this is a guidance that is noted as being
from several years ago. One of the most important things to never forget in practicing
Special Needs law is the need to always update and innovate, and to respond to
constantly changing statutes and regulations.

NAME OF BENEFICIARY
THIRD-PARTY SPECIAL NEEDS TRUST
On this _____ day of ___________, I, NAME(S) OF GRANTOR, ADDRESS OF
GRANTOR, New Jersey, as GRANTOR (hereinafter referred to as "Grantor") by this
Agreement (the "Trust") with NAME(S) AND ADDRESS OF TRUSTEE(S) New Jersey,
as Co-TRUSTEES (hereinafter referred to as "Trustee"), have caused or will cause certain
property to be transferred and shall be administered by my Trustee as herein provided.
This Trust is for the benefit of NAME OF BENEFICIARY (born DOB), age 00, Social
Security Number 000-00-0000, my son, a disabled person as defined in 42 U.S.C.
§1382c(a)(3)(A) (hereinafter referred to as "Beneficiary" or "NAME OF

20

AN IMPORTANT NOTE – As this article was going to print, new POMS had just been released and
those are not addressed by this article and should be reviewed by each practitioner to see how they may
amend this section of the Paper.
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BENEFICIARY"), whose address is address of beneficiary. Name of beneficiary suffers
from description of disability
SECTION 1. IDENTIFICATION

1.1. SPOUSE—I am not married.
1.2. CHILDREN—I have one (0) child/children, name the children. All references in
this Trust to my "children" are to said named children/son/daughter.
1.3. NAME OF TRUST—The name of this Trust is the “Name of Beneficiary ThirdParty Special Needs Trust under Agreement dated date of execution.”
1.4. TRUST FUNDING—
1.4.1. Initial Trust Funding—This Trust shall be funded with such assets as I, or
any other person, transfers to my Trustee, or which are bequeathed hereto by me, or any
other person.
1.4.2. Additions to Trust—Other property, real or personal, may be transferred to
my Trustee by anyone with the consent of my Trustee. All property held by my Trustee
shall constitute the "Trust Estate." Any property transferred to Trustee by a third party is a
gift to the Trust and cannot be reclaimed by the third party.
1.4.3. Right to Substitute Property—I reserve the right to reacquire the Trust assets
by substitution of other property of equivalent value pursuant to I.R.C. §675(4).
1.5. INTENTION—I believe it to be in the best interest of NAME OF BENEFICIARY to
establish a trust with discretionary and spendthrift provisions to enhance the quality of
NAME OF BENEFICIARY's life both now and in the future by providing for NAME OF
BENEFICIARY's special needs. I intend that this Trust will provide benefits to supplement
those which may otherwise be available to NAME OF BENEFICIARY from various
sources, including parental support during his minority, insurance benefits and
governmentally-sponsored programs. It is my intention that NAME OF BENEFICIARY
receive all government entitlements to which NAME OF BENEFICIARY would otherwise
be entitled but for the existence of this Trust and distributions hereunder. I recognize that
in view of the vast costs involved in caring for a disabled person, a direct distribution would
be rapidly dissipated. The purpose of the Trust is to permit the use of trust assets to
supplement and not supplant or diminish any benefits or assistance of any federal, state or
other governmental entity for which NAME OF BENEFICIARY may be eligible or which
NAME OF BENEFICIARY may be receiving. All provisions of this Trust shall be
interpreted to qualify this Trust as a Special Needs Trust. Any provisions of this Trust
which may prevent this Trust from being interpreted as a Special Needs Trust that achieves
these objectives shall be null and void. All provisions of this Trust agreement are intended
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to be construed and interpreted such that the Trust agreement meets the requirements of
the Social Security Administration's Program Operating Manual ("POMS") e.g., SI
01120.200B, SI 01120.200D and SI 01120.200E.
SECTION 2. DISTRIBUTION OF INCOME AND PRINCIPAL

2.1. DISTRIBUTIONS DURING BENEFICIARY'S LIFETIME—
2.1.1. Discretionary Distribution Standard—During the lifetime of NAME OF
BENEFICIARY, Trustee may distribute from the principal or income, or both, of this
Trust, such amounts which Trustee, in Trustee's sole, absolute and unfettered discretion,
may from time to time deem reasonable or advisable for NAME OF BENEFICIARY's
Special Needs. Any income of the Trust not so distributed shall be added annually to
principal.
2.1.2. No Right to Direct Distribution—NAME OF BENEFICIARY shall have no
right to direct a distribution from this Trust to make any provision for her food and shelter
or to direct a distribution from this Trust for any other purpose.
2.1.3. No Trust Revocation—NAME OF BENEFICIARY shall have no right to
revoke this Trust.
2.2. DISTRIBUTION GUIDELINES—
2.2.1. Special Needs—As used in this instrument, "special needs" refers to the
requisites for maintaining NAME OF BENEFICIARY's good health, safety and welfare
when, in the discretion of Trustee, such requisites are not being provided by any
governmental agency, office or department, non-profit organizations, or are not otherwise
being provided by any other public or private source. While Trustee is authorized to
consider these other sources, and where appropriate and to the extent possible endeavor to
maximize the collection of such benefits and to facilitate distribution of such benefits for
the benefit of NAME OF BENEFICIARY. Trustee may also, in the exercise of Trustee's
discretion, disregard these other sources when making distributions to or for the benefit of
NAME OF BENEFICIARY.
2.2.2. Preference—NAME OF BENEFICIARY is the preferred beneficiary and his
interests shall be given priority over the interests of any Remainder Beneficiaries.
2.3. EXAMPLES OF TRUST DISTRIBUTIONS—Distributions by Trustee for the
benefit of NAME OF BENEFICIARY, which are not required but may be appropriate and
are consistent with the terms of this Trust and pursuant to POMS SI 01120.201.I, include
but are not limited to the following:
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(a) Any and all reasonable expenses incident to the implementation of a "life care plan"
for NAME OF BENEFICIARY, as recommended by certified life care planners,
physicians, care managers, therapists, counselors, technicians, rehabilitation
specialists, nutritionists, home modification and accessibility specialists, or other
care providers;
(b) Medical, dental, rehabilitative, therapeutic and diagnostic treatments, therapies,
interventions, evaluations, care and equipment, whether or not experimental,
necessary or life-saving, including but not limited to vision care, prosthetic and
orthotic devices, mobility and adaptive aids, stabilizers, monitors, appliances,
braces, wheelchairs (powered or manual), adaptive tools and instruments, and the
cost of maintaining, repairing and periodically replacing or updating same, except
for that care that would be provided by Medicaid;
(c) Professional therapy and behavior management programs, including but not limited
to occupational, speech, music, art, language and communication, physical,
psychological, audiological, recreational, social skills, emotional and behavioral
therapy and counseling and all related costs, including but not limited to the
equipment or tools used in connection with such therapies and the related cost of
training NAME OF BENEFICIARY, her family, educators and care givers to
maximize the benefits to NAME OF BENEFICIARY, except for that care that
would be provided by Medicaid;
(d) Medical, physical, and mental health care needs of NAME OF BENEFICIARY,
including but not limited to physicians' office visits, prescription medications,
evaluations, treatments, injections, surgeries, laboratory tests, procedures,
hospitalizations, and diagnostics, including experimental procedures, treatments
and visits related thereto, except for that care that would be provided by Medicaid;
(e) Reasonable compensation and appropriate expenses for NAME OF
BENEFICIARY's care givers, whether professional, paraprofessional,
rehabilitative, vocational, attendant, respite or custodial (including, in the Trustee's
sole discretion, any members of NAME OF BENEFICIARY's family who render
requested, necessary and appropriate services to NAME OF BENEFICIARY), as
well as for the services of a "case manager," or other advisor who is experienced in
overseeing the implementation of life care plans for individuals such as NAME OF
BENEFICIARY, and who is familiar with related governmental or private
entitlement or assistance programs, except for that care that would be provided by
Medicaid;
(f) Attendant care and adaptive aids and equipment for NAME OF BENEFICIARY's
personal needs, including but not limited to bathing, dressing, grooming, hygiene,
skin care, nutrition and meal preparation, and other activities of daily living, as well
as domestic services and other household maintenance services, except for that care
that would be provided by Medicaid;
(g) Private insurance coverage for NAME OF BENEFICIARY, including but not
limited to premiums attributable to health, life, disability, and accident insurance,
as well as co-payments and deductible amounts with respect to any insurance
covering NAME OF BENEFICIARY;
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(h) Travel costs for NAME OF BENEFICIARY and for such travel companions as are
necessary or appropriate, associated with access to medical, physical and/or mental
health care services of all types;
(i) Tuition, fees, costs and expenses related to educational and training needs and
opportunities of all types, at private or public institutions, and all expenses related
thereto, whether vocational, elementary, undergraduate, professional or graduate
schools, including special education aides and assistants as well as private tutoring
outside of the traditional educational setting, including educational or workshop
programs specializing in serving persons with disabilities or impairments such as
those of NAME OF BENEFICIARY;
(j) Travel and transportation costs for NAME OF BENEFICIARY, and for such travel
companions as may be necessary or appropriate, to and from any school or
residential accommodation removed from the residence of NAME OF
BENEFICIARY's immediate family members or legal guardian of the person, as
well as the reasonable out-of-pocket travel and lodging expenses for NAME OF
BENEFICIARY's immediate family members and legal guardian of the person, if
any incurred with their periodic visits to NAME OF BENEFICIARY at his place
of residence;
(k) Purchase of a residence for NAME OF BENEFICIARY, customized and adapted
to accommodate her special needs, with title to such real estate to be held by the
Trustee as an asset of the Trust Estate, as well as the expense of securing, insuring
(at replacement cost), and maintaining such residence, and the land adjoining same,
in good condition and repair, and the cost of additional household assistants to
accommodate the limitations and needs of NAME OF BENEFICIARY while living
in the residential setting;
(l) Structural and/or non-structural alterations or adaptations to a residence, which are
necessary or appropriate to accommodate NAME OF BENEFICIARY's special
needs or disabilities, as well as the expense of securing, insuring (at replacement
cost), and maintaining such alterations or adaptations;
(m) Appropriate modes of transportation for NAME OF BENEFICIARY, or for her
benefit, including but not limited to vans or automobiles specially equipped and
adapted for NAME OF BENEFICIARY's particular disability, and the cost of
insuring, maintaining, repairing and periodically replacing such transportation;
(n) Appropriate home-based and community-based recreational opportunities and
social initiatives, and the expenses and travel costs of NAME OF BENEFICIARY
and such travel companions as may be necessary and appropriate, associated with
access to such opportunities and social initiatives;
(o) Appropriate furniture and furnishings required for the care of NAME OF
BENEFICIARY, customized and adapted to her use, and periodic replacements of
such items;
(p) Expenses associated with periodic vacations and sabbaticals for the benefit of
NAME OF BENEFICIARY, together with the expenses associated with such travel
companions as may be necessary or appropriate;
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(q) Such technological equipment as may enhance NAME OF BENEFICIARY's
quality of life or education or training, including but not limited to television, audio
and video recording equipment, computers, augmented communication systems,
related software and hardware, including the cost of training NAME OF
BENEFICIARY, her family, legal guardian of the person, educators and care givers
in the proper use of such equipment to maximize the benefit to NAME OF
BENEFICIARY;
(r) Professional services rendered for the benefit of NAME OF BENEFICIARY,
including but not limited to, the legal fees and costs associated with the preparation,
execution, funding, administration and termination of this Trust Agreement, as well
as ongoing fiduciary, legal, accounting, bookkeeping and other services as may be
necessary or appropriate for the Trustee in administering this Trust for the benefit
of NAME OF BENEFICIARY; and
(s) Improvements to a vehicle to protect the safety of NAME OF BENEFICIARY, the
driver and any passenger of that vehicle.
2.4. PUBLIC ASSISTANCE PROGRAMS—
2.4.1. Public Resources—Trustee may, in the exercise of Trustee's best judgment
and fiduciary duty, assist in any application on behalf of NAME OF BENEFICIARY for
all available public benefits. Trustee shall take into consideration the applicable resource
and income limitations of any public assistance program for which NAME OF
BENEFICIARY is eligible. All costs relating thereto, including reasonable attorneys' fees,
shall be a proper charge to the Trust. It is intended that no part of the corpus of the Trust
created herein shall be used to supplant or replace public assistance benefits of any county,
state, federal or other governmental agency.
2.4.2. Maintain Public Assistance Eligibility—If Trustee is required to release
principal or income of the Trust to or on behalf of NAME OF BENEFICIARY to pay for
benefits or services which such public assistance is otherwise authorized to provide, were
it not for the existence of this Trust, or if Trustee is requested to petition the court or any
other administrative agency for the release of Trust principal or income for this purpose,
Trustee is authorized to deny such request and is authorized in Trustee's discretion to take
whatever administrative or judicial steps may be necessary to continue the public assistance
program eligibility of NAME OF BENEFICIARY, including obtaining instructions from
a court of competent jurisdiction ruling that the Trust corpus is not available for NAME
OF BENEFICIARY for such eligibility purposes. Any expenses of Trustee in this regard,
including reasonable attorneys' fees, shall be a proper charge to the Trust. No Trustee shall
be liable for any loss of Trust assets, except for any loss caused by Trustee's bad faith,
wanton conduct or negligence.
2.5. REGULAR CONTACT WITH BENEFICIARY—Trustee or agent(s) are requested
to personally visit or contact or arrange for a Care Manager to visit or contact NAME OF
BENEFICIARY to evaluate her physical condition; educational, residential and vocational
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and training opportunities; recreational, leisure and social needs; appropriateness of
existing program services; legal rights including access to public benefit programs; and to
inspect her living conditions, to inquire of care providers and, to the extent possible, to
inquire of NAME OF BENEFICIARY regarding her treatment by care providers; to let her
know that she has a friend and advocate in addition to family members, to see that she has
spending money for the items she may want (within the constraints of this Trust); to know
that she is receiving any available educational and recreational programs, and to ensure
that governmental assistance, private contractual benefits and Trust funds are in fact being
expended by or for her benefit.
2.6. DISTRIBUTIONS AFTER DEATH OF BENEFICIARY—
2.6.1. Taxes and Expenses—The Trustee may pay all federal and state taxes due
because of the death of NAME OF BENEFICIARY and any administrative expenses and
costs attendant to terminating or settling this Trust, including any costs or fees associated
with the preparation of final accountings or making any distributions provided for herein.
Such taxes, administrative expenses and costs attendant to terminating or settling this Trust
shall be paid first out of the Trust's income and then out of principal.
2.6.2. Last Illness, Funeral and Debts—Trustee may then pay all expenses of any
last illness, funeral and burial costs, and enforceable debts.
2.6.3. Residuary Distributions—Upon the death of NAME OF BENEFICIARY
Trustee shall distribute the remaining principal and accrued income, if any, to Jose Gomes
and Gracinda Gomes or the survivor of them, if either of them pass prior to NAME OF
BENEFICIARY If both Jose Gomes and Gracinda Gomes fail to survive NAME OF
BENEFICIARY, then the Trustee shall distribute the remaining principal and accrued
income to the Sunshine Foundation, 1041 Mill Creek Drive, Feasterville, PA. These
remaindermen are herein referred to as my Remainder Beneficiary(ies). Under no
circumstances shall NAME OF BENEFICIARY or NAME OF BENEFICIARY's estate
receive a share of the trust estate or undistributed income.
2.7. POOLED TRUST—My Trustee may enroll NAME OF BENEFICIARY, with the
consent of the guardian, if there is one, in a pooled trust for the severely disabled,
established pursuant to 42 U.S.C.1396p(d)(4)(C). My Trustee may obtain from the pooled
trust follow-along services, guardianship services, and such other services that my Trustee
determines, in my Trustee's sole and absolute discretion, to be necessary, subject to the
limitations of the subsection titled "Death Tax Clause" below. My Trustee may also
increase the pooled trust services NAME OF BENEFICIARY is to receive subject to the
limitations of the subsection titled "Intent Regarding Distributions" of this Section.
2.8. AGE REQUIREMENT—If any Remainder Beneficiary less than thirty (30) years
of age is entitled to receive a distribution under this Trust, my Trustee shall retain such
distribution to be administered as follows:
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2.8.1. Income—My Trustee may, in my Trustee's sole and absolute discretion, pay
any part or all of the net income to or for the benefit of my Remainder Beneficiary or may
add any part of such income to the principal of the Trust; and
2.8.2. Principal—My Trustee shall pay to or apply for the benefit of my Remainder
Beneficiary as much of the principal of my Remainder Beneficiary's share as my Trustee
may deem proper for my Remainder Beneficiary's health, maintenance, support, and
education. My Trustee may use principal to assist my Remainder Beneficiary in buying a
home or starting a business; and
2.8.3. Withdrawal Rights—Any Remainder Beneficiary shall have the right to
withdraw principal from his or her trust upon attaining the age of thirty (30) years.
2.8.4. Predecease—If my Remainder Beneficiary dies before the entire principal of
such trust has been withdrawn, the entire principal shall be distributed by my Trustee to
my Remainder Beneficiary's then-living descendants by representation; or, in default of
such descendants, to my living descendants by representation (the share thus accruing to
any descendant of mine for whom, at that time, my Trustee holds a separate trust hereunder
shall be added to such trust and thereafter held as though originally forming a part hereof);
or, in default of such descendants, then to such persons who would be entitled to inherit
from me under the Intestate Laws of the State of ________ ([cite state statute]).
SECTION 3. FIDUCIARY PROVISIONS

3.1. TRUSTEE PROVISIONS
3.1.1. Successor Trustee Provisions—If Jose Gomes or Gracinda Gomes fails or
ceases to serve for any reason, the remaining co-Trustee shall continue to serve without the
necessity of appointing a co-trustee. If both Jose Gomes and Gracinda Gomes fail or cease
to serve for any reason, then I appoint Cathy Metcalf and Bill Metcalf as Successor CoTrustees. If either Cathy Metcalf or Bill Metcalf fails or ceases to serve for any reason, the
remaining co-Trustee shall continue to serve without the necessity of appointing a cotrustee. If both Cathy Metcalf and Bill Metcalf fail or cease to serve for any reason, then
PLAN-NJ as the successor trustee.
3.1.2. Resignation of Trustee
3.1.2.1. Right of Trustee to Resign—Any Trustee shall have the right to resign
at any time during the life of Beneficiary by giving notice in writing to Beneficiary, his
custodian, his guardian, his conservator or other legal representative, if any and to the
Bureau of Administrative Action and Recoveries and at any time after Beneficiary's death
by giving notice in writing to the then income beneficiaries of the trust and to the Bureau
of Administrative Action and Recoveries.
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3.1.2.2. Incapacity of Trustee—A Trustee who becomes incapacitated shall be
removed from office and replaced by a Successor Trustee. The incapacity of any individual
serving as Trustee shall be conclusively presumed by any acting Co-Trustee(s) or named
Successor Trustee, in that order, appointed upon either:
(a) Receipt by such person of a written medical opinion certifying the incapacity of the
individual serving as Trustee to manage his or her financial affairs from two
physicians licensed to practice in this state or other state of the United States, one
of whom shall, if possible, be the Trustee's personal physician certifying the
individual was by reason of accident, physical or mental illness, progressive or
intermittent physical or mental deterioration, or other similar cause, incapacitated
to act rationally and prudently in his or her own financial affairs, or
(b) Upon a judicial determination of the incapacity of the individual serving as Trustee.
Subsequent proof of competency or capacity shall be established by the same
procedures. However, the reappointment of an individual serving as Trustee shall be
effective upon approval by a court with jurisdiction over this Trust of the previously
incapacitated Trustee's petition to act again as a Trustee of this Trust.
3.1.2.3. Power of Successor Trustee—Any Successor Trustee shall have the
rights, powers, privileges, discretions, and duties conferred upon or vested in my Trustee
by the provisions of this Agreement.
3.1.2.4. Nomination of Successor Trustee—If a vacancy occurs in the office of
Trustee, then the Trustee or Co-Trustees, at that time, may appoint a Successor Trustee or
Co-Trustee that is not subordinate to any beneficiary or beneficiaries. Such appointment
shall be made in a written instrument that shall be delivered to my beneficiary or
beneficiaries.
3.1.3. Compensation of Trustee—My Trustee shall be entitled to receive reasonable
compensation for services rendered and to reimbursement for all reasonable expenses.
3.1.4. Powers of Trustee—In addition to the powers herein provided and those
given by law 3B:1-1 et. seq. my Trustee, without any order of the Court and in my Trustee's
sole and absolute discretion, may:
3.1.4.1. Professional Care Manager—My Trustee is encouraged to consider
retaining the services of a Professional Care Manager to assist in providing the required
care for NAME OF BENEFICIARY. The purpose of the Care Manager would be to
coordinate other agencies or professionals or home health aides or personal care providers
or homemakers or any other services which the Care Manager and my Trustee feel are in
the best interests of NAME OF BENEFICIARY. The primary purpose of this Trust is to
provide funds to be spent on behalf of NAME OF BENEFICIARY. It is my intention to
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benefit NAME OF BENEFICIARY to the fullest extent possible, rather than the Remainder
Beneficiary(ies). My Trustee shall pay all costs in connection with the Care Manager.
3.1.4.2. Family Caregiver—My Trustee may pay one or more family members
of NAME OF BENEFICIARY a fee to enable such person or persons to provide NAME
OF BENEFICIARY with the care over and above that which a family member would
normally provide a non-disabled child of NAME OF BENEFICIARY's age, if such care is
necessary because of NAME OF BENEFICIARY's disability, if the Trustee determines
that it would be more economical to do so rather than to purchase such care from a
professional caregiver, and if the cost of such care does not exceed fair market value.
3.1.4.3. Government Benefits Advisor—My Trustee shall have the power to
retain legal and professional assistance in administering this Trust and fulfilling its
purposes. In particular, in making a determination whether to distribute income or principal
to or for NAME OF BENEFICIARY under the provisions of this Trust, my Trustee may
engage a professional advisor knowledgeable on the subject of the availability of funds or
benefits from governmental or other sources on account of NAME OF BENEFICIARY's
mental or physical disability or handicap, to advise Trustee concerning the availability of
such funds or benefits. Trustee shall be entitled to rely upon the advice and information
obtained from such advisor and shall not be liable for any act or omission on the part of
my Trustee attributable thereto.
3.1.4.4. Mutual Funds—Invest in mutual funds, including but not limited to
money market mutual funds.
3.1.4.5. Residence—My Trustee may acquire, hold and maintain any residence
(whether held as real property, condominium or cooperative apartment) for investment or
for the use and benefit of NAME OF BENEFICIARY, as my Trustee, in the exercise of
sole and absolute discretion, shall determine. If my Trustee, in the exercise of sole and
absolute discretion, shall determine that it would be in the best interests of NAME OF
BENEFICIARY to maintain a residence for the use of NAME OF BENEFICIARY, but
that the residence owned by my Trustee should not be used for such purpose, my Trustee
shall be authorized to sell said residence and to apply all or any part of the net proceeds of
sale to the purchase of such other residence or residences or to make such other
arrangements as my Trustee, in the exercise of sole and absolute discretion, shall deem
suitable for the purposes. Any proceeds of sale not needed for reinvestment in a residence
as provided above are to be added to the principal of the trust and thereafter held,
administered and disposed of as a part thereof. My Trustee may use the proceeds to pay all
carrying charges of such residence, including but not limited to any taxes, assessments and
maintenance thereon, and all expenses of the repair and operation thereof, including the
employment of domestic servants and other expenses incident to the maintenance of a
household for the benefit of NAME OF BENEFICIARY, to expend such amounts as my
Trustee, in the exercise of sole and absolute discretion, shall determine, including, but not
limited to, providing for the personal care and comfort of NAME OF BENEFICIARY in
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any manner whatsoever. My Trustee may also pay for modifications to the home in which
NAME OF BENEFICIARY is living to the extent reasonably necessary to accommodate
the needs of her disability.
3.1.4.6. Vehicle—My Trustee may, in Trustee's sole, absolute, and unfettered
discretion, purchase or lease and pay for the maintenance of a motor vehicle that is designed
or modified to accommodate the needs of NAME OF BENEFICIARY's disability,
provided the vehicle will be used primarily on NAME OF BENEFICIARY's behalf. The
Trustee may permit title and registration to be in the name of the person with responsibility
for NAME OF BENEFICIARY's care. The Trustee may also pay all or part of the
automobile insurance associated with the vehicle. If the Trustee decides to title and register
the vehicle in the name of the caregiver, the Trustee shall obtain security or other written
assurances from that person, that the vehicle will not be assigned or otherwise used as
collateral for the benefit of another and that when the vehicle is sold, the proceeds from the
sale will be provided to the Trustee. The Trustee shall have no responsibility to ensure that
the vehicle registered in the name of the caregiver is properly and safely maintained.
3.1.4.7. Limitations—Notwithstanding any of the powers conferred upon my
Trustee, no individual, acting as Trustee hereunder, shall exercise or join in the exercise of
discretionary powers over income, principal, or termination of any trust (1) for his or her
own benefit or (2) to discharge his or her legal obligation to support NAME OF
BENEFICIARY.
3.1.4.8. Trust Additions—Add to the principal of any trust created hereunder
any property received from any person by Deed, Will, or in any other manner, provided
such property is acceptable to my Trustee.
3.1.4.9. Post-Termination—Exercise all power, authority, and discretion given
by this Trust, after termination of any trust created herein, until the same is fully distributed.
3.1.4.10. Administration Expenses—The reasonable costs and expenses of
administering the Trust including the retention of legal and professional assistance shall be
paid first out of the Trust's income and then out of principal.
3.1.5. Bond-Waived—Neither my original Trustee nor any Successor Trustee shall
be required to give bond or furnish sureties in any jurisdiction.
SECTION 4. TAX AND ADMINISTRATIVE PROVISIONS

4.1. DEATH TAX CLAUSE—All estate, inheritance, and other death taxes, including
any interest and penalties with respect to those taxes not caused by negligent delay, payable
to any federal, state, or foreign taxing authority imposed with respect to all property
comprising my gross estate, whether or not such property passes under this Trust, shall be
paid out of the principal of my residuary trust estate.
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4.2. RETIREMENT ACCOUNT DISTRIBUTION—To the extent that this trust is the
beneficiary of a Retirement Account my Trustee shall draw the benefits from the
Retirement Account in amounts sufficient to meet the minimum distribution requirements
of IRC Section 401(a)(9) and the regulations thereunder (the "Required Minimum
Distribution"). Notwithstanding any provision of the trust to the contrary, the Required
Minimum Distribution shall be applied for the benefit of the person or persons then entitled
to receive or have the benefit of the income from this trust, or if there is more than one
income beneficiary, my Trustee shall make such distribution to such income beneficiaries
in the proportion in which they are beneficiaries or if no proportion is designated in equal
shares to such beneficiaries. "Retirement Account" means a plan qualified under IRC
Section 401, or an individual retirement arrangement under IRC Section 408, or a Roth
IRA under IRC Section 408A, or a tax-sheltered annuity under IRC Section 403 or any
other benefit subject to the distribution rules of IRC Section 401(a)(9), or the corresponding
provisions of any subsequent federal tax law. It is my intention that this trust qualify as a
"conduit trust" under IRC Section 401(a)(9) so that the trust beneficiaries shall be
considered designated beneficiaries for purposes of the minimum distribution rules, and
that distributions may therefore be taken over the trust beneficiary's life expectancy (or the
life expectancy of the oldest trust beneficiary). The Retirement Accounts shall not be
subject to the claims of any creditor of my estate and they shall not be applied to the
payment of my debts, taxes or other claims or charges against my estate unless and until
all other assets available for such purposes have been exhausted, and even then only to the
minimum extent that would be required under applicable law in the absence of any specific
provision on this subject in this Trust. All distributions shall be made in accordance with
Section 2.
4.3. SPENDTHRIFT PROVISION—All principal and income shall, until actual
distribution, be free of debts, contracts, alienations, and anticipations of NAME OF
BENEFICIARY and Remainder Beneficiaries, and the same shall not be liable to any levy,
attachment, execution, or sequestration while in the possession of my Trustee.
4.4. DISABILITY PROVISION—Unless otherwise provided for herein, any income or
principal payable to any Remainder Beneficiary who, in the opinion of my Trustee, is
mentally or physically disabled, shall be held in a separate trust by my Trustee during such
disability unless the trust share is sooner terminated as otherwise provided herein. Income
may be accumulated, and income and principal may be expended for the health,
maintenance, support, and education of such Remainder Beneficiary as my Trustee, in my
Trustee's sole and absolute discretion, may determine. My Trustee may apply the same
directly without the intervention of a guardian or pay the same to any person having the
care or control of such Remainder Beneficiary or with whom such Remainder Beneficiary
resides without duty on the part of my Trustee to supervise or inquire into the application
of such funds. The balance of such income and principal shall be paid to such Remainder
Beneficiary when the disability ceases or to upon the death of such Remainder Beneficiary,
then to such Remainder Beneficiary's descendants by representation.
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4.5. RULE AGAINST PERPETUITIES—If any trust hereunder is sitused in a
jurisdiction which has a Rule Against Perpetuities, then notwithstanding anything herein
to the contrary, no Trust hereunder shall extend beyond twenty-one (21) years after the
death of the last survivor of [myself/us] and my descendants living at the date of my death.
At the expiration of that period, my Trustee shall distribute the remaining portion of any
trust property in my Trustee's hands to the beneficiaries entitled to the income at that time.
4.6. IRREVOCABILITY—This Trust is irrevocable and I shall have no right (1) to alter,
revoke or terminate this Trust or any of the terms of this Agreement in all or in part; (2) to
designate the person who shall possess or enjoy the Trust property, and the income
therefrom; or (3) to exercise any incidents of ownership in any property transferred to the
Trust.
4.7. AMENDMENT BY TRUSTEE—
4.7.1. Public Benefits Eligibility—My Trustee may amend the Trust from time to
time to ensure continuing eligibility of NAME OF BENEFICIARY for the public benefit
programs to which NAME OF BENEFICIARY may be entitled. If the law or regulations
governing eligibility change, Trustee may amend the Trust to ensure continuing eligibility
or to secure eligibility. If any provision of this original Trust fails to meet the requirements
of SSI, Medicaid or any other public benefit program. Trustee may amend the trust to
comply with any such provisions. If NAME OF BENEFICIARY shall move to another
jurisdiction, Trustee may amend the trust to comply with the laws of such jurisdiction in
order to maintain NAME OF BENEFICIARY's eligibility.
4.7.2. Favorable Tax Treatment—My Trustee may also amend this Trust in writing
from time to time to expressly state any such additional power or authority, and also to
limit or grant powers, as are deemed reasonably necessary to obtain or preserve favorable
tax treatment.
4.8. SITUS—
4.8.1. Original Situs—Questions pertaining to the validity, construction, and
administration of this Trust shall be determined in accordance with the law of the State of
New Jersey
4.8.2. Changing the Trust Situs—After my death, the situs of any trust established
herein may be changed by my Trustee, in my Trustee's sole and absolute discretion.
4.9. DEFINITIONS—
4.9.1. Distributions By Representation—Unless otherwise specifically provided, all
distributions are to be made to a person's descendants, by representation.
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The property is divided into as many equal shares as there are: (1) surviving descendants
in the generation nearest to the designated ancestor which contains one or more surviving
descendants; and (2) deceased descendants in the same generation who left surviving
descendants, if any. Each surviving descendant in the nearest generation is allocated one
share. The remaining shares, if any, are combined and then divided in the same manner
among the surviving descendants of the deceased descendants, as if the surviving
descendants who were allocated a share and their surviving descendants had predeceased
the designated ancestor.
4.9.2. Descendants—The descendants of a person means all of that person's lineal
descendants of all generations. The relationship of parent and child at each generation shall
be determined by the definition of parent and child contained under State of New Jersey
law as of the date of my death.
A descendant in gestation who is later born alive shall be considered a descendant in
being throughout the period of gestation.
4.9.3. Disability—Any Remainder Beneficiary under this Trust is disabled or under
a disability when he or she is under the age of eighteen (18) years and not emancipated; or,
if in the judgment of my Trustee, such Remainder Beneficiary is unable to manage his or
her property and affairs for reasons such as mental illness, mental deficiency, physical
illness or disability, chronic use of drugs, chronic intoxication, confinement, detention by
a foreign power, or disappearance. If any court of competent jurisdiction has declared such
Remainder Beneficiary to be disabled or under a disability, my Trustee shall be bound by
that determination as long as that determination is in effect.
4.9.4. Education—As used in this Trust, "education" shall include:
4.9.4.1. College—Any course of study or instruction at an accredited college or
university granting undergraduate or graduate degrees.
4.9.4.2. Vocational—Any course of study or instruction at any institution for
specialized, vocational, or professional training.
4.9.4.3. General—Any curriculum offered by any institution that is recognized
for purposes of receiving financial assistance from any state or federal agency or program.
4.9.4.4. Course of Study—Any course of study or instruction which may be
useful in preparing any beneficiary for any vocation consistent with such beneficiary's
abilities and interests.
4.9.4.5. Types of Distributions—Distributions for education may include tuition
fees, books, supplies, living expenses, travel, and spending money to the extent such
education expenses are reasonable.
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4.9.5. Trustee—Any reference to my "Trustee" shall include the singular or the
plural and the masculine, the feminine, or the neuter and is intended to refer to such person
or persons serving as my Trustee, including my original Trustee or any successor Trustee
whether such Trustee shall be an individual or a corporation.
4.9.6. Remainder Beneficiaries—"Remainder Beneficiaries" of the Trust are:
(a) If the Trust is then terminating, the persons entitled to distribution of the principal
thereof, without regard to any requirement that the principal be held in further trust;
and
(b) If the trust is not then terminating, the persons who would be entitled to distribution
of the principal thereof if the trust were to terminate at that time by its terms (and
not as a result of any exercise of discretion on the part of the trustees), assuming
that no power of appointment with respect to such trust had been exercised and
without regard to any requirement that the principal be held further trust.”
4.9.7. Other Definitions—Except as otherwise provided in this Trust, terms shall
be as defined in the New Jersey Title 3B:1-1, et. seq. as amended after the date of this Trust
and after my death.
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IN WITNESS WHEREOF, the provisions of this Agreement of Trust shall bind NAME
OF GRANTOR as Grantor and NAME OF TRUSTEE (S) as Trustee, assuming the role of
Trustee hereunder, and the beneficiaries of this Trust as well as their successors and
assigns.

GRANTOR:

____________________________________
NAME OF GRANTOR

ACCEPTED:
_______________________________
NAME OF TRUSTEE

_______________________________
NAME OF TRUSTEE
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STATE OF NEW JERSEY

:
: ss.

COUNTY OF OCEAN

:

I CERTIFY that on this ____ day of _________________, 2010, NAME OF
GRANTOR personally came before me and acknowledged under oath, to my satisfaction,
that this person:
(a) is named in and personally signed the attached document; and
(b) signed, sealed and delivered this document as his act and deed.
________________________
NOTARY PUBLIC
STATE OF NEW JERSEY

:
: ss.

COUNTY OF _____________________ :
I CERTIFY that on this ____ day of _________________, 2010, NAME OF TRUSTEE
personally came before me and acknowledged under oath, to my satisfaction, that this
person:
(a) is named in and personally signed the attached document; and
(b) signed, sealed and delivered this document as his act and deed.
________________________
NOTARY PUBLIC
STATE OF NEW JERSEY

:
: ss.

COUNTY OF _____________________ :
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I CERTIFY that on this ____ day of _________________, 2010, NAME OF TRUSTEE
personally came before me and acknowledged under oath, to my satisfaction, that this
person:
(a) is named in and personally signed the attached document; and
(b) signed, sealed and delivered this document as his act and deed.
________________________
NOTARY PUBLIC
{End of Third-Party Special Needs Trust Example}

SAMPLE MSA TRUST PROVISIONS {IN A GUARDIANSHIP CONTEXT}21

1.

Establishment Clause:

A.

This trust shall be comprised of two sub-trusts: an Irrevocable Special Needs Trust, and
an Irrevocable Medicare Set Aside Trust. Each sub-trust is established pursuant to the
authority of the Section 1917(d)(4)(A) of the Social Security Act (42 U.S.C.
1396p(d)(4)(A)), under the authority of {State} Statute ________________and
is within the power of the Guardian of the property upon court order. Order to
establish

was

to

granted

Guardian of the property by an Order dated _
signed by the Honorable

in

_

the
2012

Docket

and

Number

_________________________in the Superior Court of the State of New Jersey,
Chancery Division, Probate Part, In the Matter of________________________, An
adjudicated incapacitated person.
B.

Each sub-trust is established with the assets of the Beneficiary who is the sole beneficiary
of each sub-trust.

C.

The Beneficiary is under 65 years old. The Beneficiary's date of birth is January 7,
21

From Bradley Frigon, Esq., Past-President of NAELA, used with permission and attribution

107

1963; therefore, he is currently 49 years old.
D.

The Beneficiary is disabled as defined in Section 1614(a)(3) of the Social Security
Act (42 U.S.C. 1382c(a)(3)) and currently receives both Title II (Social Security
Disability Income) and Title XVI (Supplemental Security Income) monthly disability
benefits from the Social Security Administration.

E.

Pursuant to federal law, Medicare's interests must be considered in a personal injury
settlement because _______________is entitled to Medicare;
______ may rely on Medicaid from time to time;

F.

G.

___________________, in reasonable consideration of Medicare 's interests and to meet
the criteria under Medicaid laws regarding the exemption of self-settled trusts from
countable resources, it is the intention of the parties to create an irrevocable Special
Needs and an irrevocable Medicare set-aside trust and, for that purpose, certain
moneys payable pursuant to personal

injury settlement for the benefit of

___________shall be paid to the Trustee to be held in each sub-trust in accordance with
the terms of this Agreement;
H.

The

Special

Needs

Trust

shall

be

known

as

the

Irrevocable Special Needs and the Irrevocable Medicare Set Aside
Trust shall be known as the _________________Medicare Set Aside Trust. Each subtrust established herein may collectively be referred to as the "Trust."
2.
A.

Purpose Clause:

Purpose of the Irrevocable Medicare Set-Aside Sub-Trust. The Medicare Set Aside
sub-trust shall be known as the _______ Medicare SetAside Trust," The purpose of this sub-trust is to pay for the Beneficiary's injury
related medical expenses that would have been paid by Medicare had the Beneficiary
not received a personal injury settlement, and not to disqualify the Beneficiary for any
means tested public benefit program including, but not limited to, Medicaid and
Supplemental Security Income (SSI) programs. All provisions of this Agreement
shall be construed accordingly.

B.

The Medicare sub-trust is being funded with a cash deposit in the amount of
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$__________________

22

along with a qualified structured settlement annuity

that is payable in annual payments of $___________ for the life of the
Beneficiary beginning on _____________, as listed on Schedule B (set aside
amount). 23 The set aside amount is intended to reasonably consider Medicare's
interest in the Beneficiary's personal injury settlement. Medicare 's interest in the
settlement is an amount that Medicare would have paid over the Beneficiary's lifetime
for injury related medical expenses for the personal injury settlement.
C.

It is intended that the assets of the Medicare Set Aside sub-trust be used to pay

for the Beneficiary's injury-related medical expenses that would have been paid by
Medicare had the Beneficiary not received a personal injury settlement.
D.

The Medicare Set Aside sub-trust shall be administered in accordance with the

provisions of 42 U.S.C. §1395y, Exclusions From Coverage And Medicare As Secondary
Payer , (Section 1862 of the Social Security Act, as amended by the Medicare Prescription
Drug, Modernization and Improvement Act of 2003) and the regulations and policy
memoranda applicable to and interpreting the same, being 42 C.F.R. §411.20 et seq. and
memoranda issued by the Centers for Medicare and Medicaid Services (CMS), which
provision, regulations and policy are herein referred to collectively as the Medicare
Secondary Payor Law. However, neither such segregation nor payment of medical
expenses from the Medicare Set Aside Share shall limit or impair the absolute discretion
provided the Trustee herein, nor cause the Trust to be held other than for the sole benefit
of the Beneficiary nor cause any portion of the sub-trust to be considered available to the
Beneficiary, or subject to his control.

22

Administrative fees/expenses for administration of the Medicare set aside sub-trust and/or attorney costs
specifically associated with establishing the Medicare set-aside sub-trust cannot be charged to the set aside
share. CMS requires that the payment of these costs come from some other source that is completely
separate from the Medicare Set Aside funds.
23
The seed money for the Medicare Set-aside Sub-Trust must include an amount equal to the amount of
monies calculated to cover the first surgery procedure and/or replacement and two years of annual
payments . The remainder of the approved amount should be divided by the remainder of the claimant's life
expectancy (or a shorter defined period of time if CMS has agreed to a shorter time period). Subsequent
annual deposits into the Medicare Set-aside trust are to be based upon a set "anniversary date" which
cannot be more than one year after the settlement.
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E.

The Medicare set-aside amount shall be held in this sub-trust for the benefit of the

Beneficiary and distributed pursuant to the provisions of this Agreement as set forth
in Article -. The Trustee is authorized, but not required, to transfer additional sums
from the Special Needs sub-trust to the Medicare Set-Aside sub-trust in the event
Medicare later determines that this allocation did not reasonably consider Medicare's
interest. 24
2.

Irrevocable Clause:

A.

Irrevocability of Trust. This Trust is irrevocable. During the Beneficiary's lifetime, this
Trust shall only be subject to modification for the purpose of maintaining all of the terms,
provisions and conditions of this Trust in compliance with federal and state laws now and
hereafter promulgated governing Supplemental Security Income (SSI), Medicaid trusts for
disabled persons under 65 year old,. 42 U.S.C. §1395y, the regulations and policy
memoranda applicable to and interpreting Medicare set aside allocations, being 42 C.P.R.
§411.20 et seq. and memoranda issued by the Centers for Medicare and Medicaid Services
(CMS), and other federal and state benefit programs.

B.

If future government regulations allow implementation of any additional benefits, not
specifically provided herein, or to conform to changes in the SSI, Medicaid and Medicare
programs, the Trust may be modified by a court of competent jurisdiction to comply with
these new regulations. Such conforming modifications may be made by the Trustee
only with court approval and after notice of service of such request on the New
Jersey Department of Health Care Financing, the CMS, and the Social Security
Administration, or their successor agencies. This Trust may not in any way be revoked or
terminated by the Settlor or the Beneficiary.

3.

Accountings:

A.

Accountings. The Trustee shall be responsible for providing an annual trust accounting to

24

This clause should be considered in the event the set aside allocation was not submitted to CMS for prior
approval. In the alternative, it may be advisable to allow the trustee to loan money from the SNT funds to
the MSA account. If funds are always available from the SNT, then it may be problematic to obtain
reimbursement or require Medicare to pay any injury related expenses . It may not matter if Medicaid is
otherwise paying the medical expenses regardless of payment from Medicare.
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the qualified beneficiaries of this Trust. The Trustee shall make an annual statement of all
expenditures and investment activity by the Medicare sub-trust and, the Trustee shall render
an intermediate account at the time of the resignation of the Trustee. A copy of said
statement shall be delivered to the CMS Medicare contractor responsible for monitoring
25

the Beneficiary's case.

The Trustee shall provide such additional information as may

reasonably be required by the Medicare contractor to verify that no payments were made
by Medicare for medical expenses related to the injury or illness/disease until the Medicare
sub-trust lacks sufficient funds to pay for such year or the sub-trust fund is exhausted. The
failure of any person or agency to object to an account statement within sixty (60) days
of receipt thereof, shall operate as a full discharge of the Trustee as to all transactions set
forth in such annual statement.
B.

Trustee Fees. Any corporate Trustee may compensate itself in accordance with the fee
schedule in effect at the time when it is serving as Trustee and any corporate Trustee may
reimburse itself for reasonable Trust expenses. Any individual Trustee may receive
reasonable compensation for serving as Trustee and any individual Trustee may receive
reimbursement for any reasonable Trust expenses. Provided however, in no event shall
payment of compensation to the Trustee be paid from the Medicare Set Aside sub-trust to
the extent prohibited by the Medicare Secondary Payor Law.

C.

Distribution of Income and Principal of the Medicare Set Aside Sub-Trust. In making
distributions from the Medicare sub-trust, the Trustee is limited to making distributions to
pay for Beneficiary 's injury related medical expenses provided such medical expenses are
ordinarily paid or reimbursed by Medicare. Distributions may be made from the income
and principal of this sub-trust as determined in the Trustee's sole and absolute discretion.
The Trustee shall make every effort to first ascertain those medical needs which would
ordinarily be reimbursable or paid for by Medicare, and to pay for those medical
expenses, however, the Trustee shall not be liable for making a distribution or payment

25
Counsel should carefully consider whether accountings should be submitted to Medicare on an annual
basis in the event the set aside allocation is not submitted to CMS for approval.
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for medical supplies, care, prescription drugs or treatment which is later determined to
be a type that is not reimbursable by Medicare.
D.

The Trustee has the power to make distributions from this sub-trust only for the purposes
set out in this Article provided the Beneficiary is currently entitled to Medicare benefits.
The Trustee shall not release the set aside amount if the Beneficiary loses his
Medicare eligibility. However, the Trustee may expend the set aside amount for medical
expenses for the benefit of the Beneficiary until Medicare entitlement is re-established or
the set aside amount is exhausted.

E.

If the set aside allocation is not sufficient to pay for the Beneficiary's Medicare
reimbursable medical expenses in any one year, the Trustee shall submit such medical
charges directly to Medicare for payment. 23 In no event shall the assets of the special
needs trust sub-trust be deemed available for payment of the Beneficiary's Medicare
reimbursable medical expenses.

F.

Administrative fees, costs and expenses related to the Medicare Set- Aside sub-trust
shall not be paid from the Medicare Set-Aside sub- trust or its income. Any such fees,
costs and expenses associated with the maintenance, management and administration of
the Medicare Set Aside Sub-Trust, including but not limited to charges for fiduciary
services of the Trustee or Medicare claims and payments administrator, shall be paid
or reimbursed, if at all, exclusively from the Special Needs Sub-Trust.

G.

Distribution of Trust Upon Death of Beneficiary. Unless sooner terminated by the
exhaustion of corpus, both sub-trusts shall cease and terminate upon the death of and
thereupon, the Trustee shall request from the New Jersey Department of Human
Services of Health Care Financing a certification of Medicaid benefits, if any, paid on
___________________'s behalf during the administration of the Trust. The Trustee
shall then disburse and distribute all of the principal and undistributed income of the
Trust estate in the following order:
1.

After

reimbursing

the

New

Jersey

Department of Health Care Financing, including any other state that provided medical
assistance to the Beneficiary and the payment of any injury related medical expenses

112

and prescription drug expenses otherwise payable by Medicare as provided in sub
section c of this Article --, the Trustee may pay any other debts owed to third parties,
any remaining funeral expenses and any unpaid expenses of last illness, if any;
2.

Any remaining Trust property and

undistributed income shall be distributed to such persons, in such amounts, and upon
such terms and conditions as

shall appoint under the terms of his

Last Will and Testament, making specific reference to this power. If
_________________has not validly exercised this power to appoint, then the
remaining Trust property shall be distributed to _______________________'s heirs,
their identities and respective shares to be determined in accordance with the law in
effect in New Jersey, or the state of his domicile at his death, as
if______________had died unmarried and intestate.
H.

Medical Administrator. 26 The Trustee shall have all powers granted by law or other
provisions of this instrument. The Trustee shall have the authority to consult with and
hire third party administrators experienced in Medicare set aside arrangements, to
comply with the investment, expenditure, reporting requirements and any other
requirements under Medicare laws. This Agreement shall be read to include such
services in the event an Administrator is retained. The fee for the services of the
Administrator shall be a proper charge of the trust and not paid from the Trustee's fee.
Notwithstanding any other provision of this Agreement to the contrary, in no event
shall fees for the third party administrators and other fees and expenses of this Trust,
including Trustee fees be paid from the Medicare Set Aside sub-trust.

I.

The Trustee shall not be liable for actions of an agent or administrator to whom a function
is delegated under this Article if the Trustee exercises reasonable care in selecting
such agent or administrator consistent with the purpose of this agreement.

J.

The Trustee shall require that all requests for payment of medical benefits be submitted
to the Trustee on such form as required by the Trustee. A request for payment of benefits

26
A trustee should not release the MSA funds to an outside administrator. The trustee should maintain
control and possession of the MSA fund at all times.
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may be submitted by the Beneficiary or the Beneficiary may authorize a provider of the
medical services or products to submit a request for payment directly to the Trustee.
K.

The Trustee shall invest the Medicare Set Aside sub-trust assets in types of
investments permitted under the Medicare laws and regulations related to Medicare
set aside arrangements such as FDIC insured interest bearing checking accounts,
money market funds investing primarily in U.S. Treasury securities and repurchase
agreements in respect thereof and U.S. Treasury mutual funds, consistent with the
investment objective of preservation of capital and maintenance of liquidity.
{End of MSA within an SNT Example}

For those who may need sample language for the Trust to be the beneficiary of an
IRA or 401k, 403b, etc., I am providing the following clause, which utilizes an
accumulation approach rather than a conduit approach to qualify as a see-through
designated beneficiary for the benefit of the SNT beneficiary:
Retirement Benefits Clause Example
The following provisions concern Retirement Benefits payable or distributable to
the Trustee under this Trust Agreement (whether directly or through the estate of a
deceased Grantor) by reason of the death of a Grantor. As used in this Trust Agreement,
the term "Retirement Benefits" (of whatever type), includes any trust, contract, plan,
benefit, account, annuity, or bond which arises out of an employer-employee relationship
(or in the case of a self-employed person, is deemed or treated as if arising out of an
employer-employee relationship), whether non-qualified, qualified under Code Sec. 401,
an individual retirement arrangement under Code Secs. 408 or 408A, a tax-sheltered
annuity under Code Sec. 403 or any other benefit subject to the distribution rules of Code
Sec. 401(a)(9), as well as deferred compensation under any employment contract and other
benefits normally considered as employee benefits. As used in this Trust Agreement, the
term "Retirement Plan" shall mean any plan or agreement under which Retirement Benefits
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are payable. As used in this Trust Agreement, the term "Participant Grantor" shall mean,
with respect to a particular Retirement Plan, the Grantor who is the employee or participant
under such Retirement Plan, and with respect to Retirement Benefits, the Grantor from
whose employment such Retirement Benefits arose.
The provisions of this Article are subject to any expressly contrary provisions
contained in any beneficiary designation, Retirement Plan contract or agreement, or other
controlling document.
A.

Disposition of Participant's Interest. The Retirement Benefits payable by

reason of a Grantor's death shall be disposed of in the same manner as the Grantor's
Residuary Trust Fund.
B.

Selection of "Payout Schedule." The Trustee may, in the Trustee's sole

and absolute discretion, exercise any right to determine the manner and timing of payment
of Retirement Benefits that is available to the recipient of the benefits.
C.

Designated Beneficiary Status and Accumulation of Retirement

Benefits in Trust. The following provisions shall be applicable with respect to all of the
Grantor's interest in any Retirement Plan from which Retirement Benefits (i) may be paid,
under the terms of the plan or agreement applicable thereto, over the life expectancy of an
individual beneficiary and (ii) are payable (either directly or by reason of the provisions
above) to the Trustee of the John Doe Third-Party Special Needs Trust:
1.

Each year, beginning with the year of the Grantor's death, the

Trustee of the John Doe Third-Party Special Needs Trust shall withdraw from any such
Retirement Plan the Minimum Required Distribution for such Retirement Plan for such
year, plus such additional amount or amounts as the Trustee deems advisable in its sole
discretion. All amounts so withdrawn or which are otherwise paid or payable to the Trustee
of the John Doe Third-Party Special Needs Trust, along with all income with respect
thereto and all changes, increases and decreases thereof (collectively the “John Doe ThirdParty Special Needs Trust Designated Beneficiary Portion”), shall be accounted for by
Trustee, and shall be subject to the distribution and other provisions with respect to the
John Doe Third-Party Special Needs Trust, both during the John Doe Third-Party Special
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Needs Trust Measuring Life's lifetime and at and after the John Doe Third-Party Special
Needs Trust Measuring Life’s death, provided that, notwithstanding anything to the
contrary, none of the John Doe Third-Party Special Needs Trust Designated Beneficiary
Portion shall ever be distributed, whether pursuant to the terms of the John Doe Third-Party
Special Needs Trust, the terms of any trust to which John Doe Third-Party Special Needs
Trust property passes following the Grantor’s death, the exercise of any power of
appointment, or any other provision (whether under this Trust Agreement or under
applicable law of intestacy or otherwise), to anyone other than an individual who was born
at the same time or after the John Doe Third-Party Special Needs Trust Measuring Life.
The intent of these provisions is to cause the John Doe Third-Party Special Needs Trust
Measuring Life to be treated as the designated beneficiary of such Retirement Plan for
purposes of Code Sec. 401(a)(9) and the regulations thereunder, so that the amount in such
Retirement Plan may be paid over the life expectancy of the John Doe Third-Party Special
Needs Trust Measuring Life, rather than being subject to the default payout rule under
Code sec. 401(a)(9)(B)(iii).
2.

The following definitions shall apply in administering these

provisions relating to the John Doe Third-Party Special Needs Trust. The Minimum
Required Distribution for any year shall be, for each Retirement Plan: (a) the value of the
Retirement Plan determined as of the preceding year end, divided by (b) the Applicable
Distribution Period; or such greater amount (if any) as the Trustee shall be required to
withdraw under the laws then applicable to such Retirement Plan to avoid penalty. If the
Grantor's death occurred before the Grantor's "required beginning date" with respect to
such benefit, the Applicable Distribution Period means the life expectancy of the John Doe
Third-Party Special Needs Trust Measuring Life. If the Grantor's death occurred on or
after the Grantor's "required beginning date" with respect to such benefit, the Applicable
Distribution Period means the life expectancy of the John Doe Third-Party Special Needs
Trust Measuring Life, or if longer, the Grantor's remaining life expectancy.
3.

Notwithstanding the foregoing, if the Grantor's death occurred on

or after the Grantor's "required beginning date" with respect to such benefit, the Minimum
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Required Distribution for the year of the Grantor's death shall mean (a) the amount that
was required to be distributed to the Grantor with respect to such benefit during such year,
minus (b) amounts actually distributed to the Grantor with respect to such benefit during
such year. Life expectancy, and the meaning of "required beginning date" and other terms
in this paragraph, shall be determined in accordance with Code Sec. 401(a)(9).
4.

As used in this paragraph to define the person who is to be treated

as the designated beneficiary whose life expectancy will be used under 401(a)(9)(B)(iii),
the term “John Doe Third-Party Special Needs Trust Measuring Life” refers to the oldest
member of a class of persons consisting of the Grantor's descendants who are living at the
date of the Grantor's death.
D.

Exclusion of Retirement Benefits from Creditors. Anything to the

contrary in this Trust Agreement notwithstanding, any Retirement Benefits payable to the
Trustee under this Trust Agreement shall, however, never be or become part of the
participant Grantor's probate or testamentary estate hereunder, and nothing in this Trust
Agreement shall be deemed to subject those proceeds to payment of debts or expenses of
the participant Grantor.

F.

What Happens if the Beneficiary Moves to a Different State

We live in a very mobile society. While the Social Security Act applies to each of
the 50 states, and while comparability requires that no state impose Medicaid rules and
regulations that are more restrictive than SSI (with the POMS as a guide), there is no
denying that some states (think New Jersey & Ohio) are particularly difficult in their
Medicaid administration, others (like New York, Florida, California) can be far more
forgiving. Further, you have to analyze it on a benefit-by-benefit basis. Some regional
Social Seurity offices can be more difficult than others, so state to state changes may have
a significant impact on how a trust is interpreted or administered.
Everyone over the age of 18, who has capacity, should update their Powers of
Attorney and Health Care directives whenever they move to a different state, as each state
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has its own statutes and common law related to the interpretation of those key planning
documents. It is true that Article IV of the Constitution requires each state to give Full
Faith and Credit to pronouncements of another state’s judgments, in a critical emergency,
you probably do not want to get into a battle with hospital counsel over the extent of
authority of a fiduciary with documents signed in a different jurisdiction. Why take that
risk, when a timely update could avoid any questions?
Consider the following when you have a beneficiary transitioning from one state to
another:
•

Always consider Co-Counseling with a Practitioner in the new state

•

Practice in other states may be permitted Pro Hoc Vice, but for limited purposes
only, so anticipate that you will either need to be licensed there or engage local
counsel to help you, the client, and the Trustee

•

New model roles & commentary to consider from one state to another

•

Defining the scope of what it means to practice in a different jurisdiction

•

Consider passing multiple bars. (E.G. UBE)

•

For Competent Beneficiaries, they should always update their POAs and Living
Wills in the new jurisdiction and often their Wills too.

•

For Beneficiaries without capacity, does a transfer of the Guardianship need to be
done and have the jurisdictions adopted the Uniform Act?

•

Mobile clients and intangible assets blur state border lines more and more with each
passing year

G.

Tax Implications of SNTs
The Tax Implications of SNT’s are addressed at length in Part IV SNT Tax Updates and
Strategies below.
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IV.

SNT Tax Updates and Strategies

A.

SNTs as Grantor vs. Non-Grantor Trusts

One question that comes up with relative frequency is "What are the tax implications
of the creation of these trusts and to whom is the income tax attributed?" To answer that
question, you need to become familiar with the Grantor Trust Rules.
Whose funds are used to provide the corpus of the trust and what the trust terms are
can, and usually will, determine the taxation of the trust income.
Let us start with a brief tax history lesson. Maximum marginal tax rates during the
World Wars and the depression floated between 64% and a 1944 high of 94%. For the
ultra-wealthy there was incentive to move their income-generating assets into trusts
spreading the earning among younger family members who were not making as much as
the family patriarch. But there was a catch. Typically, the grandparent did not trust the
youngsters with the funds, so they attached all sorts of strings in the trust provisions.
Congress caught on to the game quickly enough and modified the code to provide a
series of powers and provisions that, if they appeared in a trust, would cause the income
of the trust to be attributed back to the original grantor of the trust. Thus, we refer to
these provisions as the “grantor trust” rules.
In modern practice, where the estate taxable threshold is now up to $11 Million,
practitioners frequently include a grantor trust provisions in irrevocable trusts,
specifically to get the assets included in the grantor’s estate on passing, in order to
benefit from the adjusted basis step-up under §1014. There are ways, which go beyond
the scope of this paper, to use various elections and Powers of Appointment to toggle
the Grantor Trust status on and off in different tax years or between different tax payers.
If you have clients of signifnicant means, these options are worth exploring more fully.
Under the Grantor Trust Rules, found in §§671 through 678 of the Code the
grantor is usually the individual who both creates and funds the trust. However,
there will be situations in which the grantor is an entity or person other than the trust's
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creator. I will illustrate the point using the (d)(4)(A) trust first, as this can be difficult to
grasp, because the funds come from one person, but that person is not the creator of the
trust.
In the special needs trust context, the question arises as to who is the "grantor" of
a self- settled (d)(4)(A) trust under the grantor trust rules? This is an interesting
question because such trusts can be "established " by the person with disabilities, but
may also be created by the parent, grandparent, guardian or court. Applying
substance over form, the answer is the person with disabilities because she is the
substantial funder as opposed to the nominal creator of the trust. This will continue to
be true even if the funds never touched her hands and were paid directly to the trust by
the defendant or her insurer.
Revenue Ruling 83-25 illustrates this point, ruling that a minor who was awarded
damages as a result of a personal injury suit was the actual grantor of the trust created
under court order, notwithstanding that the court was the nominal grantor. The court
reasoned that since the minor (i) received the economic benefit of the amount of
damages paid into the trust and (ii) received the trust income and principal, the minor
was considered the grantor and the trust was considered a grantor trust.

B.

Minimizing and Reporting Income Tax of the SNT
Recall from the income tax lessons above, historically Congress and thus, the Code,
find trusts, troubling. Trusts are perceived as instruments used to hide income and to avoid
taxation. The Code’s answer to that concern is to effectively penalize non-grantor trusts for
earning income, if that income is retained and not paid out when earned.
A non-grantor trust that earns in a tax year but does not distribute those earnings will
pay income tax on those funds at a compressed rate. This means that the levels at which
the income tax rate increases for the Trust is extraordinarily low. For example, a Trust set
up for several beneficiaries, earning $12,500 in a year (of income retained and
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undistributed) pays the maximum tax rate (presently 37%), which a married couple filing
jointly would not pay until they earned over $420K per year.27
Since 2013, certain investment income is subject to an additional 3.8% surtax, enacted
as part of the Health Care and Education Reconciliation Act of 2010 (commonly called the
“Medicare Surtax”). This tax will also have to be taken into account for estimated tax
purposes. For trusts, the 3.8% surtax is imposed on the lesser of (i) undistributed Net
Investment Income (NII) or (ii) the excess of adjusted gross income over the dollar amount
at which the highest trust income tax bracket begins ($12,500 for 2018).
With such a low threshold, the Surtax could apply much more easily to non-grantor
trusts than to individuals. There is one respect in which the surtax applies to trusts much
differently than it applies to individuals: the concept of “undistributed NII.” Trusts are
subject to a set of income tax rules where if the trust earns income but distributes it to the
beneficiaries, then the beneficiaries are taxed on that distributed income (as discussed
above in the preceding paragraph).
If the trust retains the income, then the trust is taxed on that retained income. If the trust
distributes some of its income but also retains some, then the beneficiaries are taxed on the
portion distributed, and the trust is taxed on the portion retained. Despite discussions that
it would be repealed, Congress left the Medicare Surtax in place. Thus, distributions will
help to avoid the impact of the Surtax and Trustees are well-served to consider liberal
spending approaches as an offset against incurring additional tax.

C.

Tax Implications for the SNT Trustees
There is an alternative solution to paying the compressed rate on the income earned,
which most Trustees of SNTs will want to consider. The better alternative most often will
be to make distribution of the income for the benefit of the beneficiary. By distributing out
27

Notably, the failure of a Trustee to distribute income earned in a (d)(4)(A) trust, subjecting the trust to
the compressed rate in a particularly high-earning year was at the heart of the development of the ABLE
Act initially.
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the income, the Trustee can issue a K-1 to the beneficiary, thereby allocating to the final
recipient of the income to properly report the tax at their own personal rate.
One practice pointer is that the Code allows for the Trustee to see how well a Trust
investment performs through the entire year before needing to decide whether to make a
distribution. The 65-day rule, permits the Trustee to make a distribution to the beneficiaries
by the 65th day of the next year, and the gift is related back as if it were made on December
31st of the previous tax year. This should be considered in the administration of both thirdparty trusts and estates.
Keep in mind that, this compressed rate does not affect grantor trusts, where the income
would be reportable directly to the original grantor. Even if an irrevocable grantor trust obtains
its own EIN (the Tax I.D.) an information 1041 fiduciary return is filed, advising the Service

to find the grantor’s personal 1040 return, where the income is ultimately reported and the
tax paid. Having prepared these for a couple decades now, it still amazes me each tax
season the frequency with which the grantor trust rules and the pass-through reporting must
be explained at length to CPAs who are filing the returns for clients, but who assume that
because the phrase irrevocable appears in the trust that it must automatically pay a
compressed tax rate. You will find as you work more frequently with a variety of trusts,
that you will come to rely on a certain cadre of accountants who get it and see the variety
of uses of irrevocable grantor trusts as tools.
While this is an intermediate, rather than an advanced program, it is worth bringing the
potential opportunities to your attention. They may impact a variety of third party trusts
and force us to reconsider steps we used to utilize to insure grantor trust status and instead
have us considering the use of non-grantor trusts instead. There are a variety of factors to
evaluate, not the least of which are capital gains step ups versus the income tax savings
annually.
A very recent consideration to evaluate is how the monumental revision to the Code
will impact Special Needs Trusts. The Joint Explanatory Statement of the Committee of
Conference, of the recently passed Tax Reform bill, at page 40, provides that “trusts and
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estates are eligible for the 20-percent deduction under the provision.” This is a very
significant development, which will likely lead to planning in ways we have not previously
explored. One should at least be evaluating how the new § 199A Qualified Business
Income deduction for pass-through entitles may be utilized in a Special Needs Trust
context. It is a concept in its infancy, but one that will definitely be fleshed out further in
the near future.
It remains to be seen exactly how the new Section 199A will be applied. The difficulty
will be that we may not get guidance in the form of regulations for some time, and Section
199A is one of the tax reform changes that sunset in 2026. There may be little downside
in asserting the deduction, and if the Service recognizes it, as is anticipated given the
Committee report, there may be liability for not doing so. As a result, it is likely that the
majority of 1041s will show the deduction and leave it open for challenge under an audit,
rather than waiting for absolute certainty.28

D.

Tax Planning for the Beneficiaries
Long term planning for the beneficiary includes not just a life-care plan, but a full
financial analysis of what risk allocation the trust is going to have as an investment strategy.
Part and parcel to that analysis is to factor and minimize the taxation incurred by the
beneficiary. Distribution to a beneficiary is one tax-saving tool outlined above, since the
Trust will not incur compressed tax rates.

That is a start but there are additional

considerations to be evaluated.
The IRS has ruled several times that inherited IRAs may be named to flow into a
Trust without the retitling being treated as recognition of the tax. Oddly, the Service has
also indicated that the same would not be true for one’s own IRA, which does not make
sense when you apply the grantor trust rules to the analysis.

28
Perhaps you could file this under the old saying that it’s better to beg for forgiveness, than ask for
permission.
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Failing to discuss IRA trusts with most clients is something many practitioners may
be guilty of, but to miss that conversation in a Special Needs situation is extremely risky.
Under the recent Supreme Court decision in Clark v. Rameker inherited IRAs are
attachable by a bankruptcy Trustee. So, if you did not get the parent to focus on the
beneficiary designations on the IRA as part of your trust planning, you may be exposing
the assets to creditors. Many IRA custodians have default provisions where if a spouse
pre-deceases, the assets pass to the children or back to the estate and if there is not a proper
direction to a well-drafted SNT with specific IRA appropriate provisions in there, you have
a problem that could have been avoided. Legal Malpractice attorneys may salivate at the
low-hanging fruit there. 29
Given that many of the personal income tax provisions of the reform act sunset in
2026, it is advisable to allow for flexibility throughout your trusts. That flexibility may
include: specific decanting options; authority to substitute Trustees; minimizing the need
for court interpretation; allowing for revisions to the Trust to effectuate the Grantor’s
intent; permitting the Trustee specific authority to modify tax provisions and situs
provisions, which may have a direct impact on the state income taxation of the trust.
While the new tax provisions give us more to absorb, consider already-existing
Code provisions that can reduce the ultimate taxation and thus increase the benefits to the
beneficiary. Despite threats to do eliminate the medical deduction, Congress actually
returned the 7.5% AGI threshold temporarily, such that large medical expenditures may be
advantageous over the next few years to offset income tax. The application of the standard
deduction or the use of qualified disability trust approaches should also be evaluated on a
case-by-case basis.

29

A high percentage of IRAs are taken out very quickly by beneficiaries, usually within about two years,

thereby losing tax deferral and asset protection. As a practice pointer, the use of IRA trusts should be more
prevalent by planners in all contexts. NBI has presented several very good classes on the topic which are
worth finding and reviewing, if the idea is new to you.
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Tax reform, most particularly Section 199A, has left us with many questions to be
answered for each individual beneficiary. How can we maximize these for clients30 over
the next 5 years? Will the 199A deduction be permissible for a third-party SNT, for a firstparty SNT, for both? Are we going to see an influx of small trusts designed to break up
ownership of an enterprise as a means to shift income in excess of the thresholds in the
hands of one person into multiple trusts for their respective children? There are lots of
opportunities yet to be explored.
In light of all the unknown, we must structure trust and will provisions to be
adaptable to future changes. The only guaranteed things are: death, taxes & CHANGE, so
plan accordingly. You must draft for flexibility in administration. Consider who should be
the Trustee. Outline for the grantors and the beneficiaries, the pros and cons of using a
professional or corporate Trustee against the pros and cons of a Family Member Trustee.
Consider when a Co-Trustee relationship might strike the right balance. Utilize dynasty
provisions in permitted jurisdictions, and insure that assets are insulated against creditor
claims, including marital situations. Consider limitations of what Custodians will hold an
IRA in an SNT. While PLRs have blessed the arrangement, many large institutions will
not allow it, so you may have to shop around to find the right custodian.
Conclusion
Maintaining eligibility for government programs for disabled family members
often contradicts the efforts of family members to provide support and care for their
loved ones.
Supplemental Benefits Trusts and Special Needs Trusts provide the mechanism
for sheltering resources to benefit disabled family members so that these contradictory
efforts can be harmonized. A well-managed support system, using Special Needs Trusts,

30

…and for ourselves as service business owners…
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can maximize the use of government-provided services while supporting the family’s
care and enhancing the comfort and enjoyment of life for the disabled beneficiary.
Coordination by the special needs attorney, the special needs planner and the
professional or corporate trustee increase the likelihood of the family’s plans and
objectives being met, while preserving the much-needed government benefits for their
loved one.
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Preserving Benefits Eligibility and Accounting for
Medicaid Estate Recovery Rights
Submitted by Patricia E. Kefalas Dudek
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SPECIAL NEEDS TRUST
New Rules and Planning Strategies
By: Patricia E. Kefalas Dudek

PRESERVING BENEFITS ELIGIBILITY
AND ACCOUNTING FOR MEDICAID
ESTATE RECOVERY RIGHTS
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SNT DISTRIBUTION STANDARDS
There are two common SNT distribution standards:
• Discretionary: This standard gives the trustee absolute discretion to
make (or not to make) distributions, even those that may reduce or
eliminate beneficiary’s public benefits.
• Supplemental: This standard gives the trustee absolute discretion to
make distributions, except it does not allow distributions that cause a
loss or reduction in public benefits.

BEWARE THE “SUPPLEMENTAL”
STANDARD
Supplemental standard is common in older SNTs
• No distributions allowed that may reduce or eliminate public benefits
• Thus, payments for food, shelter or medical expenses covered by
government benefits expose trustee to potential breach of fiduciary duty
claims
• Solution is to modify the existing trust standard to a discretionary
distribution standard

130

TYPE OF SNT ALSO AFFECTS SNT
DISTRIBUTIONS
FIRST PARTY SNT

THIRD PARTY SNT

• Must be for the “sole benefit”
of SNT beneficiary.
• No payments to spouse or
dependents.
• Exception: Child or spousal
support court order.

• Does not have to be for
“sole benefit”.
• May include two or three
current beneficiaries.
• May allow for gifts to third
parties, like stuff or family.

WHAT IS “SOLE BENEFIT” OF
BENEFICIARY
POMS SI 01120.201 definition of “sole benefit” states:
• [I]f the trust benefits no one but that individual, whether at the time
the trust is established or at any time for the remainder of the
individual's life.
• However, the trust may provide for reasonable compensation for a
trustee(s) to manage the trust, as well as reasonable costs associated
with investment, legal or other services rendered on behalf of the
individual with regard to the trust.
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EFFECT OF “SOLE BENEFIT” RULE
Problematic when Beneficiary wishes to make payments to:
• Children – especially minor children
• Spouse
• Parents
• Friends
• Significant other
Oftentimes, the only way to make payments on behalf of children is
through child support order.

LETTER OF INTENT
• A Letter of Intent is one of the most important documents a parent
can complete for the child’s future care-givers.
• This is not a stand-alone document; it should be incorporated into an
estate planning process.
• Can be used when caring for parents or grandparents as well.
• The Letter of Intent should provide the trustee with guidance as to
what “special needs” the beneficiary has or will have and define the
quality of life as quality means different things to different people.
• The Letter of Intent should be frequently updated as the beneficiary’s
needs change.
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LETTER OF INTENT
• A Letter of Intent is a method for the settlor/grantor of the trust to
communicate intentions regarding the trust beneficiary to the trustee,
successor trustees, or a court. It is not a legally binding document.
Ideally, it should include personal information about the beneficiary that
only the creator knows. It should include facts, hopes and dreams that
the creator has for the trust beneficiary. There is no required format. The
Letter of Intent should provide the trustee with guidance as to what
“special needs” the beneficiary has or will have and define the quality of
life as quality means different things to different people.

LETTER OF INTENT
• The Letter of Intent should be frequently updated as the beneficiary’s
needs change. An updated copy should always be kept with estate
planning documents. It does not require review by the attorney or another
fee.
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SAMPLE LETTERS OF INTENT
• http://www.pekdadvocacy.com/firm-news/clientintake/attachment/letter-of-intent-information-regarding-child/
• http://www.pekdadvocacy.com/documents/pattispublications/Representi
ng/Att7.pdf
• http://www.pekdadvocacy.com/documents/pattispublications/Representi
ng/Att8.pdf

LETTER OF INTENT
Be Specific!
Education

Housing with Person
Directed Supports

Medical Care
and Equipment

Transportation

Quality of Life
Social, travel, recreation, etc.
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Real
Employment

COORDINATION OF PUBLIC BENEFITS
WITH SNTS – HOW IT WORKS
Housing

Roommate

Special Needs
Trust

Beneficiary

Family Community
Support Services
CMH
Support Services
(Waiver)
Medicaid Programs
Dept. of Community
Health-formerly FIA
Adult Home Help
Services
Food Stamps

WHY DOES ACTING OR
REPRESENTING AS A TRUSTEE OF A
SPECIAL NEEDS TRUST REQUIRE
NAVIGATION THROUGH ROUGH
WATERS?
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THE ROUGH WATERS INCLUDE….
But are not limited to the ever-changing needs of the beneficiaries
(Medical, Mental Health, Financial, Emotional Needs)

BALANCING THE RESPONSIBILITY
To protect/ preserve the assets in the Trust with the responsibility to the
beneficiary and with giving effect to the intent of the Grantor
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GENERAL TRUSTEE DUTIES STILL
APPLY TO THE TRUSTEE OF A SNT
•See article
Shelter From the Gathering Storm: Protection for Trustees Facing
Fiduciary Challenges

By: Eric A. Manterfield
•See article
Fiduciary Best Practices for an Individual Trustee – Reducing
Liability and Improving Client Relationship
By: Richard B. Freeman, CFP and Ruth Flynn Raftery, JD, CPA

MAXIMIZATION OF PUBLIC
BENEFITS
Trustees must maximize use of
public benefits available to the
beneficiary and their benefits
are NOT limited to….
• SSI
• SSDI
• Medicaid
• Medicare
• Food Stamps

They include expansion….
• Medicaid
• Medicaid Waiver
• A variety of housing
programs
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TRUSTEE SELECTION

TRUSTEE REQUIREMENTS
Family vs. Professional vs. Counsel
• Complexity - SSI rules, tax reporting, annual accounts
• Amount under management
• Court oversight? Bond?
• Family relationship
• Fees
• Conflict of interests
• Knowledge and experience
• Temperament
• Prudent Investor Rule
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TRUSTEE’S BALANCING ACT
• Making distributions that do not violate the “income” or resource rules
of SSI, Medicaid and other needs based benefits; and
• Providing goods and services to enhance the beneficiary’s quality of life
• Acting in the best interest of the beneficiary is not always what the
beneficiary wants!!

QUESTIONS TO ASK OF A PROFESSIONAL
TRUSTEE
• How did you get involved in serving as a professional or private trustee?
• What is your educational background?
• Work experience before becoming professional trustee?
• How many years as a trustee?
• What kind of trusts do you manage?
• What kind of insurance do you have if your employees steal from the trust?
• What experience do you have working with people with disabilities?
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TRUSTEE DUTIES
• Duty to carry out the terms of the Trust Agreement.
• Duty of loyalty to the beneficiary.
• Duty to act and invest prudently.
• Duty to not delegate Trustee responsibilities.
• Duty to maintain the books and records and keep the
beneficiaries reasonably informed of the Trust administration.

TRUSTEE DUTIES
Trustee must understand:
• Type of distribution standard
• Type of special needs trust and when “sole benefit” rule applies
• Type of public benefits SNT Beneficiary receives
• Beneficiary’s current and future needs and balancing these needs
• Amount of assets held in the trust and investment allocation
• What the future will hold as far as investment performance,
beneficiary’s condition, public benefits funding, and tax law changes
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TRUSTEE DUTIES
• Trustee has to make distributions that do not violate rules of the
applicable benefit program (typically SSI and Medicaid) while providing
the beneficiary with goods and services so the beneficiary is not living at
the poverty level
• Payment of food or shelter is counted and will reduce SSI
• Duties & Responsibilities of the Trustee of a Special Needs Trust http://www.pekdadvocacy.com/wp-content/uploads/2010/10/Dutiesand-Responsibilities-of-the-Trustee-of-an-SNT-4.8.14-1.pdf
• Benefits Checklist - http://www.pekdadvocacy.com/wpcontent/uploads/2014/09/Benefits-Checklist.pdf

BE AWARE OF STATE
TRUSTEE REQUIREMENTS
Michigan Trust Code § 700.1212
• Be loyal
• Impartial
• Use best judgment at all times
• No commingling
• Prudent investor rule; and
• Keep the beneficiary’s secrets
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TRUSTEE REQUIREMENTS
General Guidelines § 700.7814
• Keep beneficiary informed
• Respond promptly to beneficiary’s request for information
• Send copies of relevant terms of instrument
• Notify beneficiary acting as trustee and provide contact information
(63 days)
• Notify beneficiary of rights
• Notify beneficiary of fees and if they change
• Annual accounting, inventory, receipts, deposits and distributions

TRUSTEE REQUIREMENTS
Judged by the Following Standards
• Capability and time to perform
• Proper ongoing guidance (legal, accounting & financial)
• Careful preparation and implementation of legal documents
• Maintain quality records and reporting
• Ready access and disclosure of information
• Preparation and filing of reports
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DISTRIBUTION ISSUES

BUYING AN AUTOMOBILE
• Purchase of an automobile (and even distribution of the automobile to
the SNT beneficiary) will not affect public benefits eligibility as long as
it is the beneficiary's only automobile, because one automobile of any
value is an exempt resource.
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HOLDING TITLE TO AUTOMOBILE
• Title should be held by someone other than SNT trustee, typically a
parent/caregiver, although SNT beneficiary can also be titleholder of one car
• Trustee of the SNT should still be named as a lien holder on the automobile so
that the individual with ownership cannot sell or borrow against the vehicle
• If first party SNT, it may be prudent to get a court order authorizing that title be
held in the name of the individual primarily responsible for using the
automobile, because the purchase may otherwise be considered a gift to the
individual
• Have trustee or trust named as secondary insurer so trustee is notified if
insurance lapses or is canceled

PAYING FOR VACATIONS
• Vacations can be paid for from an SNT
• Payment for hotel and restaurants is not considered ISM if person is
temporarily absent from primary residence for up to 30 days
• Logistics can be difficult; pre-paid, all-inclusive vacations are easiest to
manage, otherwise possible to reimburse companions, pay credit card
expenses but cannot reimburse SNT beneficiary directly
• If SNT beneficiary requires assistance to travel, SNT can pay for
caregiver’s time and expenses
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HOW ABOUT A TREADMILL?
• Exercise equipment is good, not so good if SNT beneficiary cannot use it
• One mom requested the purchase of a treadmill for her son, the SNT
beneficiary. Her son used a wheelchair for mobility; she wanted
reimbursement for her purchase of the treadmill because she said her son
was like Christopher Reeve and it was part of his therapy. SNT trustee
asked for a prescription, mother refused. SNT trustee refused. Co-trustee
resigned when other co-trustee (Mom) bought it anyway.
• Remember “Sole Benefit Rule”

PURCHASING VIDEO GAMES AND
CDS
Certainly ok, but in one case:
• SNT beneficiary kept asking to spend TONS of money on Blu-ray
CDs and games.
• SNT trustee was really starting to think he was selling them on the
street to use the money for other items. Trustee hired a care manager
to check into it. He confirmed that the beneficiary had quite an
extensive collection of games and movies in his home.
• Because of the overall value, SNT Trustee increased the coverage on
renters’ insurance policy to cover expense of collection replacement.
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PAYING FOR THE SNT BENEFICIARY’S
FUNERAL
• There is potential difficulty in paying for funerals in a first party SNT when
the beneficiary receives SSI.
• SNT trustees may wish to explore beneficiary’s thoughts on burial and end of
life issues.
• SNT trustee may pre-pay for funeral (burial plots or burial insurance of any
amount), but if sets aside money for burial, can only add up to $1,500 (if in
beneficiary’s name).
• Use irrevocable prepaid funeral trusts to get around this, but be careful; some
funeral directors are going out of business, so make sure it is transferable.
• Seek court order

CAN THE TRUSTEE PURCAHSE
ALCOHOL OR CIGARETTES?
• A common A common request by many SNT beneficiaries is for
purchase of alcohol or cigarettes.
• The only issue is whether such distributions are considered food.
Doubtful. But, even if considered food, it only applies for SNT
beneficiary who is SSI recipient and then would be ISM.
• Check the trust document; some Third Party SNTs specifically prohibit
the purchase of such items.
• Typically, advise to use SSI or SSDI money for these. Try to have SNT
pay for items that beneficiary used to have to purchase for him or
herself, e.g. phone, cleaning items, etc.
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LIST OF PERMISSIBLE DISTRIBUTIONS
SPECIAL NEEDS TRUST LIST OF PERMISSIBLE DISTRIBUTIONS
The Trustee(s) of a Pooled Account Trust may utilize any of the foregoing listing for expenditures from the Trust. The following list of non-support items is
provided for purposes of description and shall not limit the Trustee(s) in making other distributions for other items of amenities that the trustee may believe
are in the best interest of the beneficiary. Those items may include, but are not limited to:
1. Automobile/Van
2. Accounting services
3. Acupuncture / Acupressure
4. Alterations or mending to clothing – shoe repairs
5. Appliances (TV, VCR, stereo. Microwave, stove, refrigerator, washer/dryer and maintenance/repairs)
6. Bottled Water or water service
7. Bus pass/public transportation costs
8. Camera, film, recorder and tapes, development of film, photo albums, scrapbooks and supplies
9. Clothing
10. Clubs and club dues (record clubs, book clubs, health clubs, service clubs, zoo, Advocacy Groups, museums)
11. Computer hardware, software, program, maintenance/service
a. Internet service
12. Conferences and travel related to same
13. Courses or classes (academic or recreational) including supplies
14. Curtains, blinds, drapes and the like
15. Dental work not covered by Medicaid, including anesthesia.
16. Down payment on home or security deposit on apartment.

LIST OF PERMISSIBLE DISTRIBUTIONS
17. Dry cleaning and/or laundry services and/or supplies
18. Elective surgery
19. Fitness equipment
20. Funeral expenses
21. Furniture, home furnishings and insurance
22. Gasoline and/or Maintenance for automobile
23. Haircuts / Salon services
24. Holiday Decorations, parties, dinner dances, holiday cards
25. Home alarm and/or monitoring/response system
26. Home improvements, repairs and maintenance (not covered by Medicaid), including tools to perform home improvements, repairs and maintenance by homeowner
27. Home Purchase (to the extent not covered by benefits)
28. House cleaning / maid services/lawn services/snow removal
29. Independent Care Managers/Case Managers
30. Insurance (automobile, home and/or possessions)
31. Insurance Co-Payments not covered by any other source
32. Legal Fees/Advocacy
33. Linens, towels, bedding and other household furnishings
34. Massage, facials and other similar services/treatments
35. Musical instruments (including lessons and music)
36. Non-food grocery items (laundry soap, bleach, fabric softener, deodorant, dish soap, hand and body soap, personal hygiene products, paper towels, napkins, Kleenex,
toilet paper, any household cleaning products)
37. Over the counter medications (including vitamins and herbs, etc.)
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LIST OF PERMISSIBLE DISTRIBUTIONS
38. Personal Assistance Services not covered by Medicaid
39. Pet and pet’s supplies, veterinary services
40. Physician specialists if not covered by Medicaid
41. Private counseling if not covered by Medicaid
42. Repair services (appliance, automobile, bicycle, household, fitness equipment)
43. Snow removal/Landscaping/Lawn Service
44. Sporting goods/equipment/uniforms/team pictures/travel to games/tournaments
45. Stationary, stamps, cards, etc.
46. Storage Units
47. Taxi cab
48. Telephone service and equipment, including cell phone, pager, etc.
49. Therapy (Physical, Occupational, Speech) not covered by Medicaid.
50. Tickets to concerts or sporting events (for beneficiary and an accompanying companion)
51. Transportation (automobile, motorcycle, bicycle, moped, gas, bus passes)
52. Utility bills (direct TV, cable TV, electric, heating)
53. Vacation (including paying for personal assistance to accompany the beneficiary)

HOW CAN A TRUSTEE MAKE A DECISION
ABOUT THE USE OF TRUST FUNDS?
•With other at least a limited knowledge of the benefits that can/
should/ must be accessed first
•Consider use of some type of tools
•Here is a link to our Benefits Checklist
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DUTIES & RESPONSIBILITIES OF A
TRUSTEE OF AN SNT
• Link: Duties & Responsibilities of a Trustee of an SNT
• Link: Special Needs Trust Administration Manual
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Legal Ethics of Disability Practice
Submitted by Patricia E. Kefalas Dudek

Materials from National Academy of Elder Law
Attorneys (NAELA) reprinted with permission.
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SPECIAL NEEDS TRUST
New Rules and Planning Strategies
By: Patricia E. Kefalas Dudek

LEGAL ETHICS OF DISABILITY
PRACTICE
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HOW & WHEN DID NAELA WRITE THE
ASPIRATIONAL STANDARDS?
• NAELA’S PROFESSIONALISM AND ETHICS COMMITTEE TOILED
FOR 3 YEARS TO WRITE THE 2017 STANDARDS-OUR CHAIRS GREG
FRENCH & ROBERT FLOWERS
• NAELA BOARD GAVE ITS UNANIMOUS APPROVAL ON APRIL 24,
2017
• NAELA’S Central Purpose of the New 2017 Standards is Same as the Original
2005 Standards but to expand upon them to include addressing planning for
people with disabilities
“These Standards are core to NAELA’S mission to elevate the
Professionalism of the Practice of Elder Law and Special Need Law”

WHY DID NAELA WRITE THE
ASPIRATIONAL STANDARDS?
• Updated standards were Needed Because of Unique needs of our Clients with
disabilities, elders & their families
@ Diminished Capacity or Lacking in Capacity
@ Involvement of Fiduciaries and Family Members
@ Confusion over “Who is the Client?”
• State Bar Rules of Professional Conduct and ABA Canons-Litigation Focus have a limited applicability to Elder law and Special Needs Planning
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WHAT WAS NAELA’S INSPIRATION IN
WRITING THESE STANDARDS?
CLIFTON KRUSE: “WE MAKE OUR CLIENTS’ LIVES BETTER”
Clifton Kruse, a Past President and Member of the Professionalism & Ethics
Committee for 2005 Standards, aptly said:
“…Clients are hesitant to share without invitation. There is a threshold that
we must assure them that we want them to cross. And we do this with
questions. We are the elders’ lifeline….Our licenses make this possible. They
give us status and credibility, and after meeting with us-hopefully, trust. We
listen. We invite monologue. We establish this by our demeanor and by our
questions that invite uploading- and in the process we extend the joy that
elders’ memories bring. And on those days, we earn the accoladeprofessional- one who serves others. That is our privileged role as lawyers;
we can make others’ lives, if even for a few moments, better than they were
before.”

HOW THE STANDARDS CAN INSPIRE &
TRANSFORM YOUR PRACTICE
• They will further Differentiate You from the Competition
• Build Confidence as You Tackle Ethical Traps and Challenges
• Greater Confidence may Enhance Client Trust in you and your staff
• Including Holistic Approach may Enhance Client Satisfaction
• Enhanced Client Trust and Satisfaction will Enhance your firm’s Reputation
• Enhanced Reputation will Expand Referrals and Referral Sources
• Add Clips from Standards to Website, Handouts, in Public Seminars to
Highlight Your Professionalism and Commitment to aspire to these
standards
• Following Standards will Hopefully Reduce Risk of Grievances &
Malpractice
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HOW DO THE ASPIRATIONAL STANDARDS
COMPARE TO OTHER ETHICAL RULES?
• State Bar Rules of Professional Responsibility are Mandatory and Can Be
a Basis of Discipline
• NAELA’S Aspirational Standards are “Aspirational”- What We All Hope
to Achieve
• NAELA Standards use the Words the Attorney “Is encouraged”,
“Should”, or “May consider”
• In tough areas, the Standards offer two or more alternatives for
consideration in your practice
• Failure to Follow the Standards cannot Serve as a Basis for Discipline
nor a Cause for Malpractice but following may demonstrate good faith
effort to address ethical considerations

WHAT ARE KEY UPDATES IN THE 2017
STANDARDS?
• Special Needs Law Concepts and Examples
• The Holistic Approach
• Harmony-Enhancing Measures & Conflict Resolution
• Exploitation, Abuse & Neglect Prevention
• Ethical Solutions for When a Fiduciary is Involved in a matter or
representation
• Ethical Solutions related to Document Drafting
• Clarification, & Increased Use of Hypotheticals for All Topics
• Useful Ethical Practice Tools, such as Ethics Checklist & Client
Consent Form to Authorize Attorney to Report Exploitation
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WHY IS A HOLISTIC APPROACH FRONT &
CENTER?
• NAELA Believes that Treating the Client Holistically is an Ideal we
should all aspire to achieve
• In Holistic Approach to Representation, Attorney Provides Advice on
Non-Legal “Life Needs” Client is Facing & includes Non-Legal Services
that Better Accomplish Client’s Goals if needed
• Examples of “life needs” to Consider Include:
Access to health care
Access to LTC services
Access to Public Benefits
End-of-Life Planning

Advocacy for Autonomy
Promote Safety at Home
Promote Family Harmony
Protect from Exploitation

• By Practicing Holistically, NAELA members Distinguish Ourselves
from Traditional Estate and Tax Planning Attorneys
• Only Use the Holistic Approach “When Appropriate” and “Consistent
with Client’s Wishes. Often very appropriate for multi generational
planning for person with disability their parents and grandparents.

HOLISTIC APPROACH

EXAMPLE:
Attorney is hired to do POAs and Trust for a Home-Bound Client with
Dementia or mental incapacity. In addition to Legal documents, Holistic
Attorney Offers Advice on Arranging for Home Care, Referral to Care
Manager, Access for Public Benefits, How to Promote Family Harmony
& Prevent Exploitation or the appearance of undue influence
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CLIENT IDENTIFICATION
THE FIDUCIARY QUAGMIRE
• The Issue of WHO IS THE CLIENT When a Fiduciary Hires Attorney for Benefit of
Protected Individual who Lacks Capacity was the Toughest Problem Facing the
NAELA Committee?????????????
• Who is the Client: Protected Individual? Fiduciary? Or Both Jointly?
• The Standards Recommend That Client Can Be Protected Individual OR Fiduciary
OR Both Jointly
• BUT Some States Mandate that Fiduciary Is The Client
• The Standards Also Recommend That This Election Should be Stated in Engagement
Agreement
EXAMPLE OF A JOINT REPRESENTATION: Wife 87 & Husband 88 Lacks
Capacity & Needs LTC. Wife is POA for Husband. It is Appropriate for Attorney to
Represent Both IF They Have Shared Goals OR to Represent Wife Alone --EXAMPLE OF SEPARATE REPRESENTATION: Widow is 90 Lacks Capacity &
Needs LTC. Son Has POA & Wants to Put Her in Nursing Home. When Widow Had
Capacity, She said, “I Never Want to Enter Nursing Home.” Since They Have Different
Goals, Either Widow OR Son Should Be Separate Client, Not Both ---

CLIENT IDENTIFICATION CONTINUED:
PRIVATE MEETING QUAGMIRE
• Meeting Privately with the Prospective Client (PC) was the Second Toughest
Problem Faced by NAELA Committee????????
• Private Meeting Helps to Determine Capacity & Who is Client
• It is so Important, Private Meeting Should be First Step
• Need for Private Meeting Depends on 3 Situations:
• When PC does NOT have a Fiduciary: A Private Meeting is Very
Important & Should be Attempted, Unless Refused
• When PC has an Agent under Power of Attorney: Private Meeting
Depends on Situation. If Opposed by Agent, Attorney Should Consider
Declining or Withdrawal
• When PC has an appointed Guardian: Attorney will Not Usually Meet
Privately
• Assessing Presence of Undue Influence (or appearance of same) as Part of
Identification Process

158

ENGAGEMENT AGREEMENTS &
DOCUMENT DRAFTING
• In Engagement Agreement, Attorney Should Make Sure Client is
Identified & Understands the Agreement to extent they are able
• Do Not Draft Documents Before a Client-Attorney Relationship Exists,
Except in Limited Exigent Situations
• Documents Must Reflect Client’s Wishes when Client Has Capacity
• Confirm Fiduciary Has Authority to Sign Documents & Documents are
Consistent with Protected Individual’s Wishes when they had legal
capacity
• Decline to Draft Documents for a Prospective Client Requested by
Someone Else When a Conflict May Exist without some type of conflict
waiver (not always possible)
• Ensure that Documents are Executed Properly & Attorney or Trained
Staff Supervise Signing---

CONFLICTS OF INTEREST
• The New Standards contain an in depth analysis about Conflicts of
Interests and the perception of conflicts of interest and provides examples
of dealing with this through individual, concurrent or joint representation
and defines each
• The common situation where a client's family members or trusted third
parties (who are not also clients of the attorney) and are intimately
involved with the client's affairs is addressed including but not limited
when and if it is appropriate to accept payment of client fees by a third
party
• Advises the attorney to take steps to ensure that the vulnerable person is
protected and addresses that subject to state regulations the attorney may
serve as a fiduciary for their client and how to approach same
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CONFIDENTIALITY
• This is one of the more difficult issues for Special Needs Planners and Elder
law attorneys as we need to be able to strictly preserve client confidences for
folks that may be in legal situations that involve frequent contacts with family
members, caregivers, or other trusted third parties who are not clients
• Clients do not always understand the potential consequences of disclosures to
these third parties
• It is a fine line for us to balance and we spend a great deal of time addressing
these situations
• We also address the issue of working with social workers, nurses or other
professionals that may have different obligations to the clients and how to
notify them of that
For Example, some states require these professionals to be mandatory reporters
of potential abuse, exploitation or neglect. That may run counter to the
attorney's ethical obligations.
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PREAMBLE
The National Academy of Elder Law Attorneys (NAELA) was founded in 1987 to support
attorneys in meeting the complex legal needs of elderly individuals and individuals with
disabilities. These Aspirational Standards for the Practice of Elder Law and Special
Needs Law are core to NAELA’s mission. NAELA requires all members to support these
Standards. This condition of membership distinguishes NAELA from all other legal
associations.
Given the dynamic and evolving nature of elder law and special needs law, attorneys
should and often must represent their clients “holistically,” adapting and applying
information and insight obtained from a wide range of legal and social disciplines.
When assisting clients with planning or the implementation of plans, elder law and
special needs law attorneys often will represent clients who have diminished or lack of
capacity. Family members and other persons with fiduciary responsibilities also may be
involved. The client-attorney relationship in elder law and special needs law is not
always as clear-cut and unambiguous as in other areas of law. Questions relating to
end-of-life planning, self-determination, exploitation, abuse, long-term care planning,
best interests, substituted judgment, and, fundamentally, “who is the client?” present
issues not regularly faced by attorneys in other fields. These Standards are designed to
assist attorneys to provide high quality counsel, advocacy, and guidance to clients in
this unique and specialized area.
These Aspirational Standards:
¾ Assist attorneys to navigate the many difficult ethical issues that often arise
when representing elderly individuals and individuals with disabilities;
¾ Raise the level of professionalism in the practice of elder law and special needs
law; and
¾ Assist attorneys to effectively meet the needs of their clients.
This second edition of the Aspirational Standards is the product of three years of study
and deliberation by NAELA’s Professionalism and Ethics Committee. While each state’s
professional responsibility rules mandate the minimum requirements of conduct for
attorneys to maintain their licenses, the Aspirational Standards build upon and
supplement those rules.
These Standards do not define or establish a legal or community standard nor are they
intended to be used to support a cause of action, create a presumption of a breach of a
legal duty, or form a basis for civil liability. Those matters are governed by the statutes
and rules of professional responsibility of the state in which the attorney practices.
Following these Aspirational Standards helps attorneys to make the lives of clients
better. As Clifton Kruse, Past NAELA President and member of the Professionalism and
Ethics Committee at the time the Committee drafted the first edition of the Standards,
so aptly said:
5

166

…clients are hesitant to share without invitation. There is a threshold that
we must assure them that we want them to cross. And we do this with
questions. And we do it as lawyers. We are the elders’ lifeline…. Our
licenses make this possible. They give us status and credibility, and after
meeting us- hopefully, trust. The legal answers are comparatively easythe job we are called in to do is done- but along the way, the more
important, the more valuable service occurs as well. We listen. We invite a
monologue. We establish this by our demeanor and by our questions that
invite unloading- and in the process we extend the joy that elders’
memories bring. And on those days, we earn the accolade- professionalone who serves others. That is our privileged role as lawyers; we can
make others’ lives, if even for a few moments, better than they were
before. (For further reading on the legacy of Clifton Kruse NAELA News
December 2009/January 2010)

6
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A.

HOLISTIC APPROACH

The Elder Law and Special Needs Law Attorney:
1.

In applying a holistic approach to legal problems, the elder law
and special needs planning attorney works to consider the larger
context, both other legal consequences, as well as the extralegal context in which the problems exist and must be solved.

Comment:
The elder law and special needs law practice is unique. It often involves
individuals with a health or mental condition requiring special care, attention and
protection because the client may have a memory, mobility or other disabling
impairment, chronic condition or other illness. While elder law and special needs
law include traditional estate planning, many times the focus of an elder law or
special needs representation is the "life needs" of the person whose interests are
being promoted in the legal representation. The principal “life needs” may
include, but are not limited to, the following present or future needs:
¾ Access to high quality healthcare
¾ Access to high quality long-term care services and supports in the
least restrictive housing setting that is safe for the client
¾ Advocacy to promote independence and autonomy
¾ Advocacy for accessibility to accommodate disabilities
¾ Advocacy in promoting freedom from discrimination due to age or
disability
¾ Access to education and training for those with disabilities
¾ Access to public benefits
¾ Access to insurance solutions for health and long-term care
¾ Planning to promote family harmony and minimize conflicts
¾ Protection from exploitation, abuse and neglect
¾ Planning for end-of-life care and life support decision-making
¾ Tax planning
The holistic approach requires the attorney, when appropriate, to address these
and other issues in the legal representation. An attorney who practices
holistically however still follows the client's wishes and discusses with the client
the multitude of ways to accomplish the client’s wishes. Additionally, the
attorney recognizes that the client may not be knowledgeable in the variety of
issues the client is facing or will be facing as they age. Therefore, the attorney is
prepared to address with the client issues the client may not even be aware of
that are related to the representation.
Example: An attorney is engaged to prepare powers of attorney and an estate
plan for a home-bound client who has suffered a significant decline in vision and
lost the ability to walk. In addition to preparing the legal documents requested
by the client, the attorney should offer advice on the issues of how to arrange
for home care services, assisted living or nursing home and pay for such services
7
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and living arrangements, and what measures the client may wish to consider to
prevent financial exploitation
2.

May consider using non-legal services to accomplish the goals of
the representation where appropriate and the client consents.

Comment:
Since the holistic approach may go beyond traditional legal services, the
guidance of non-legal professionals may be useful in accomplishing the holistic
approach. Examples of non-legal services (other common names for non-legal
services are "ancillary services" or "law-related services" (as described in MRPC
5.7) may include advocacy by a healthcare professional, capacity screening by a
psychologist or neurologist, residential placement by a social worker, medication
management by a nurse, tax preparation and asset organization by an
accounting professional, investment advice by a financial planner, and real
property appraisal services by a licensed appraiser.
A lawyer, consistent with the state ethics rules, may provide non-legal services
through (1) an employee of the attorney’s law firm; (2) an independent
contractor; (3) a separate entity not affiliated with the lawyer; or (4) a separate
entity owned by the lawyer or law firm. Regardless of how the attorney provides
these non-legal services, the attorney should exercise caution to comply with the
attorney’s duties of confidentiality, loyalty, independent judgment, and state bar
rules of professional responsibility (see Section J Non-Legal Services)
3.

Encourages the use of family members and other third parties to
support the client in the legal representation where appropriate
and the client consents.

Comment:
In the elder law and special needs law practice, the assistance of non-client
family members and other third parties is often appropriate and useful, especially
when the capacity of the person being served in the legal representation is
diminished. The attorney needs to confirm that (1) non-clients who are involved
in the legal representation understand who the attorney's client is and are not
unduly influencing the client and (2) the client has authorized the involvement of
the non-client in the process, preferably in writing. (See Standard #3 Section B
Client Identification, and Section E Confidentiality Standard #6 Section G Client
Capacity).
4.

Explains to the client seeking estate planning services how
conflicts among family members may develop and, if desired by
the client, recommends harmony-enhancing measures consistent
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with the client’s estate planning goals to minimize these
conflicts.

Comment:
Family harmony is often an important goal for clients in implementing an estate
plan, and should not be neglected in the estate planning process. The attorney
should assess the importance of family harmony to the client, dynamics of the
client's family and the risk of disharmony when the client will experience a
decline in capacity and later death.
Subsequent family conflicts may frustrate the client's estate planning
goals, significantly increase legal fees and other costs of administering an estate
or trust, and, if the conflicts occur during the client’s lifetime, will cause the client
unnecessary stress. For example, an attorney should point out to the client the
risk of disharmony in the client's selection of healthcare and financial fiduciaries.
The attorney should suggest proactive planning measures to minimize the risk of
disharmony, such as incorporating conflict resolution provisions in advance
directives, wills, trusts which are consistent with other important client
goals. Additionally, the attorney should document the client’s specific goal of
family harmony.
5.

When conflict between family members or other interested
parties arise, the attorney evaluates if non-judicial conflict
resolution is appropriate, and encourages non-court resolution
where appropriate.

Comment:
Conflicts among a client's family members or other interested parties may occur
even if preventative measures are taken. For example, a client may have more
than one family member or other trusted person to choose from when selecting
a healthcare or financial fiduciary. The client's selection of one person as a
fiduciary may create resentment among the other persons not selected. This
resentment may later fuel or create conflicts, and can potentially lead to a
probate guardianship proceeding to remove the appointed fiduciary, or, after the
client's death, to a court challenge by the client's family members out-of-power
to the client's appointed trustee or executor. In order to help preserve the
client's stated goal of family harmony, the attorney may recommend that the
disputing parties resolve their conflicts by non-court mediation or other
collaborative settlement process, if available and practical (see the ABA Standing
Committee on Ethics and Professional Responsibility in ABA Formal Opinion 07447 (2007).
In recommending conflict resolution solutions, the attorney should be careful not
to violate ethical obligations to the client or former client if he or she has died,
9
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such as whether the proposed action creates a conflict of interest, whether the
attorney has authorization from the client to take the proposed action and
whether such an action results in a disclosure of the client's confidential
information. When recommending non-court mediation or collaborative
settlement, it is helpful to have the client's instructions permitting the attorney's
role in making such recommendations to non-clients (See Standard #3 Section D
Conflicts of Interest)
6.

Takes actions to help prevent current or future financial
exploitation, abuse or neglect of the client.

Comment:
The elder law and special needs law attorney is often confronted with issues of
financial exploitation, physical and emotional abuse and neglect when the person
whose interests are served in the legal representation has diminished capacity or
has a disability. Attorneys should make an effort to be educated and trained in
detecting and preventing exploitation, abuse and neglect. Attorneys should
recommend to the client the use of planning measures into the representation
that will minimize the risk of exploitation, abuse and neglect, including but not
limited to the education of the client and family members on the risks. Attorneys
might consider encouraging clients to: 1) sign a written pre-consent form
authorizing the attorney to take protective action if the attorney discovers
exploitation, abuse or neglect; 2) encourage the client to place the client’s assets
into a living trust; 3) give a trustworthy family member access to the client’s
bank account in order for such trusted party to be able to act as a protector by
checking on expenditures (see sample authorized disclosure form below) (also
see Standard #4-#7 Section G Capacity) which discusses the obligations of an
attorney to take protective action when a client has diminished capacity.)

Clients Authorized
Disclosures12.6.13.pd

Resource 1Client's Authorized Disclosures Sample Form
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B.

CLIENT IDENTIFICATION

The Elder Law and Special Needs Law Attorney:
1.

Identifies the client and the individuals who will assist the client
at the earliest stage of the representation, obtains the client's
agreement to these identifications, and communicates this
information to the persons involved.

Comment:
It is to the client that attorneys owe the professional duties of competence,
communication, diligence, loyalty, and confidentiality. In order to determine to
whom the attorney owes these duties, the first step is to answer the question:
"Who is the client?"
In elder law and special needs law, identifying the client is challenging because
the individual whose welfare and interests are to be protected in the proposed
representation may not be present or may be accompanied by family members,
appointed fiduciaries, or other trusted third parties. Usually, the client is the
individual whose property and interests are to be protected. Alternatively, a
family member, fiduciary, or other person seeking to protect or assist another
person can be the client.
In a traditional client-attorney relationship, a prospective client who has capacity
engages the attorney after an initial private consultation, and thus identifying the
client is straightforward.
This Standard provides guidance on the foundational issue of client identification.
In following this guidance, different attorneys with the same set of facts may
identify different individuals as the client, and each result is equally appropriate.
One thing is certain: regardless of who the client is, the attorney should be
vigilant in protecting the individual.
Throughout these Standards, the term “protected individual” refers to the
individual whose personal and property interests are the subject of the
representation.
The attorney should establish methods for when and how to determine the
identity of the client. Intake forms can help determine the identity of the client.
The form may ask: "Who is seeking legal advice and services?” or "For whom or
for whose interests are legal services requested?" When several people are
present at the initial client meeting, the attorney may ask: "Who is my client?"
Where more than one person at the meeting believes the attorney to be
representing him or her, the attorney should take additional steps to clarify the
identity of the client. The identity of the client should be resolved at the earliest
stage so that the client, the attorney, and other involved persons understand:
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¾ Whose interests are to be protected in the legal planning and
representation process;
¾ To whom the attorney owes the professional duties of competence,
communication, diligence, loyalty, and confidentiality;
¾ The steps that may or may not be taken after the initial consultation
if the client or protected individual is not present at that meeting; and
¾ That the attorney will arrange at the earliest practicable time to
communicate privately with the person who is expected to be the
client.
The attorney should ensure that all involved persons understand which individual
is the client and that the others are not clients. The attorney also should
determine whether the client authorizes the attorney to communicate with
another person, such as a fiduciary or family member, and obtain the client's
written consent to such authorized involvement.
2.

Recognizes the unique challenges of identifying the client when
a fiduciary is acting on behalf of a protected individual

Comment:
In identifying the client, when a fiduciary will actively represent the protected
individual, the attorney will face these and other questions such as:
May the protected individual be the client, even though they may lack the
capacity to act as a traditional client and a fiduciary actively represents the
principal?
May the fiduciary be the client when the protected individual is not able to act as
a traditional client?
May both the protected individual and the fiduciary be joint clients?
When an individual has appointed an agent through a power of attorney to act
as his or her fiduciary, the attorney may identify the protected person, even
though incapacitated, as the client even though the fiduciary retains the
attorney. Alternatively, the attorney may treat the fiduciary as the client. Some
state statutes, cases and bar opinions state that an attorney hired by a fiduciary
represents and owes a duty only to the fiduciary. When a fiduciary is involved,
client identification should be clarified in the engagement agreement between
the attorney and party with the authority to enter into the engagement
agreement. (see Section C-Engagement Agreements and Document Drafting).
The attorney should specify this election in the engagement agreement.
IMPORTANT NOTE: See, e.g., New Hampshire Rev. Stat. Ann. §§ 564-B:2-205
(trusts) and 556:31 (wills) (attorney-client privilege applies to communications
between the fiduciary and the lawyer for the fiduciary); Ohio Rev. Code §
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5815.16 (2007); Nev. Rev. Stat. Ann. § 162.310 (2015) (“An attorney who
represents a fiduciary does not, solely as a result of such attorney-client
relationship, assume a corresponding duty of care or other fiduciary duty to a
principal.” “Principal” is “any person to whom a fiduciary as such owes an
obligation.”); ABA Formal Opinion 94-380; Goldberg v. Frey, 217 Cal. App. 3d
1258 (Cal. Ct. App. 1990), Linth v. Gay, 190 Wn. App. 331, 360 P.3d 844 (2015)
(citing Trask v. Butler, 872 P.2d 1080 (1994)): “[A] duty is not owed from an
attorney hired by the personal representative of an estate to the estate or the
estate beneficiaries.”); Roberts v. Feary, 986 P.2d 690 (Ore. 1999).
Example 1: Prospective clients, husband 88 and wife 87 years of age, have
been married for 60 years. The husband is incapacitated, needs long term care,
and has appointed his wife as agent under his POA. The wife meets with the
attorney for Medicaid advice. It may be appropriate for the attorney to
represent only the wife. Alternatively, the attorney may represent both spouses
as joint clients, if the attorney determines that they share the same goals and
have no apparent conflict of interest between them. A conflict of interest may
arise when there are children from prior marriages, the spouses have kept their
assets separate, or their estate planning goals differ significantly. If a conflict
exists, it may be appropriate to represent only one party and the attorney may
suggest that the other party obtain separate legal counsel.
Example 2: Prospective clients are a widow, 90 years of age, and her son who
has been appointed as agent under her POA. The mother has lost capacity and
the son would like to admit her to a nursing home. The son meets with the
attorney for Medicaid advice. The attorney learns that when she had capacity,
the mother expressed a preference to stay at home if she needed long-term
care. Here, the son’s preference to admit his mother to a nursing home conflicts
with the mother’s stated preference to stay at home. It may be appropriate for
the attorney to represent either the son or the mother separately but not to
represent the son and the mother jointly due to the conflict of interest between
them on the issue of placement.
3.

Meets with the prospective client in private at the earliest
practicable time to help the attorney identify the client and
assess the prospective client’s capacity and wishes as well as the
presence of any undue influence.

Comment:
A private meeting with the prospective client helps the attorney identify the client
and assess the prospective client’s capacity and understand his or her wishes,
unencumbered and uninfluenced by others. This Standard addresses three
common situations confronted by the attorney: a) when the prospective client
does not have an involved fiduciary, b) when an agent under a power of attorney
(POA) assists a principal and c) when a guardian or conservator assists a ward.
When the prospective client does not have an involved fiduciary. If the
prospective client does not have a fiduciary actively assisting the prospective
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client, such as an agent under POA or a guardian, the attorney should endeavor
to meet with the prospective client privately before commencing the
representation. The attorney should carefully explain to the prospective client
and other parties involved, including family, a future agent under POA, and other
parties why a private meeting is important. (See Understanding the Four C’s of

Elder Law Ethics)

If the attorney requests a private meeting with the prospective client and the
prospective client expresses reservations about meeting privately, the attorney
should reemphasize how important it is for the attorney to understand the
prospective client’s wishes in a confidential setting. The attorney should clarify
who the client is and that other persons who assist the client are not clients. If
the prospective client turns down the request to meet privately and insists that
one or more persons be present, the attorney should honor the prospective
client’s decision unless the attorney determines that doing so could jeopardize
the attorney’s ability to protect the prospective client’s interests. The attorney
should consider and explain to the prospective client the potential effect that the
presence of other non-clients may have on waiving the attorney-client
evidentiary privilege.
When an agent under POA assists the principal. When an agent under POA
actively assists the principal, the attorney may be asked to represent the
principal, the principal and the agent jointly, or the agent only in the agent’s role
as a fiduciary. Depending on the circumstances in the case, the attorney may
determine whether a private meeting with the principal is warranted. If the agent
opposes such a private meeting, the attorney should consider declining the
representation or withdrawing from the representation. When meeting with the
principal the attorney should clarify who the client is.
When a guardian or conservator assists the ward. If the attorney is asked
to represent the guardian or conservator in a court-supervised guardianship or
conservatorship for a ward, the attorney will not usually privately meet with the
ward.
Assessing the Presence of Undue Influence. As part of the client
identification process, the attorney should carefully assess the level of influence
other involved persons have on a prospective client and whether such influence
may be considered undue. The attorney should document any indication of
discomfort on the part of the prospective client, the content and tenor of
comments, how supportive or dominating the family members or other persons
appear to be, and how consistent or inconsistent the prospective client’s stated
objectives are with his or her estate planning documents or other expressions of
intent. Based on the attorney’s assessment of these factors, the attorney may
decide to limit or decline representation.
For example, the attorney’s vigilance should be heightened if a prospective client
states, “I want to do whatever my son wants.” The attorney should be especially
cautious when an asset transfer is proposed and even more cautious when the
recipient of the transfer is the person requesting the transfer, or when the
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transfer benefits one family member over others. If the attorney determines
that undue influence is present, the attorney should decline representation
unless the attorney determines that the prospective client will be able to,
perhaps with assistance from the attorney, overcome the impact of such undue
influence. Under some circumstance the attorney may decide to take further
protective action, and in some states, the attorney may be required to do so.
C.

ENGAGEMENT AGREEMENTS AND DOCUMENT DRAFTING

The Elder Law and Special Needs Law Attorney:
1.

Utilizes an engagement agreement, letter, or other writing(s)
that will:
a)
b)
c)
d)
e)

f)
g)
h)

i)
j)

Identify the client(s);
Describe the scope and objectives of the
representation;
Disclose potential material conflicts between the
attorney and client;
Explain the lawyer’s obligation of confidentiality;
Confirm, when there are joint clients, that the lawyer
will share information and confidences among them
and may withdraw if one client requests that the
attorney not disclose a secret to the other client or if
the clients cannot agree how to proceed;
Disclose potential material conflicts among joint
clients;
Address (and possibly waive) non-material conflicts
between joint clients;
Confirm, when representing a fiduciary, the
fiduciary’s obligations to the protected individual,
clarify whether the attorney may speak directly to
the protected individual, and state that the attorney
may withdraw if the fiduciary violates a fiduciary or
other duty to the protected individual and does not
timely take corrective action;
Set out fee arrangements (hourly, fixed fee, or
contingent); and
Explain when and how the attorney-client
relationship may end.

The attorney should inform their clients about confidentiality and other
components of the engagement. A clear written engagement agreement is the
best way to communicate these matters to the client and others involved. It is
imperative that the client and any involved others understand this agreement.
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When an attorney represents both spouses or other joint clients, a joint
representation letter or agreement should be utilized. This is especially
important if the clients have blended families. Such agreements should provide
for the waiver of confidences between the attorney and each jointly represented
client, clarify that all information is available to all joint clients, and address
actions the attorney should take if a material conflict arises between joint clients.
2.

Drafts documents reflecting the client’s intentions and informed
choices that:
a)
b)
c)
d)

3.

A client-attorney relationship already has been
established (except in certain exigent circumstances
described below in Standard #4(a);
The client has sufficient capacity to sign the
documents;
The documents reflect the client's intentions and
informed choices as opposed to the choices of others;
and
If the client is a fiduciary, the fiduciary appears to
have authority and that the proposed documents
either reflect the choices of the protected individual
if known or, if not known, are in the protected
individual’s best interests."

Recognizes the unique challenges in drafting documents at the
request of a fiduciary.

Comment:
A fiduciary, such as the agent under a power of attorney or a
guardian/conservator, may request the attorney to draft documents to be signed
by the fiduciary on behalf of the protected individual or to assist the fiduciary or
others, under carefully limited circumstances, with the transfer of the protected
individual's assets. Before acting on the fiduciary's request, the attorney should:
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(i) Confirm that the fiduciary has the authority to act under a
valid durable power of attorney, court-ordered letters of authority,
or state law.
(ii) Confirm that the proposed action is consistent with the protected
individual's past estate planning documents or, if there are none,
then with the individual's known goals, wishes, and best interests.
(iii) Consider meeting privately with the protected individual to ensure
that the individual desires the proposed action, especially if the
proposed action personally benefits the fiduciary.
(iv) Refuse to act on the fiduciary's request, if the proposed action
represents a change in the individual's existing documents that is
inconsistent with the individual's best interests
Example. A protected individual who lacks capacity has an agent under a
durable power of attorney and a will. The agent requests the attorney to draft a
revocable trust to avoid probate. The proposed trust names the same
beneficiaries as the will. The attorney can draft the trust.
4.

Exercises caution when drafting documents a) in exigent
circumstances, b) at the request of a third party client, c) to be
signed by non-clients, and d) when drafting a special needs trust.

Comment:
The attorney will draft documents differently depending on the identity of the
client and the circumstances, including challenging situations such as the
following:
a)

Drafting documents in exigent circumstances for a
prospective client before the client-attorney relationship is
established.
The attorney usually should not draft documents before the clientattorney relationship is established. However, in certain limited
exigent circumstances, it may be appropriate to prepare documents
prior to the client-attorney relationship being established. An
example of such exigent circumstances is when a client who has a
terminal illness and is homebound or hospitalized needs
documents. In such a case, it may be appropriate for the attorney
to bring certain documents, such as medical directives and powers
of attorney, to the first meeting with the terminally ill prospective
client.
When drafting documents before establishing a client-attorney
relationship, the attorney should consider the following:
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(i) Whether the potential client has sufficient capacity to understand
and execute the documents;
(ii) Whether the potential client is terminally ill, at risk of an imminent
decline in health, or in potential need of protective action due to
diminished capacity;
(iii) Whether the potential client is a possible victim of financial or
physical abuse;
(iv) Whether the potential client is homebound or institutionalized in a
hospital or nursing home;
(v) Whether there are family conflicts that may require urgency;
(vi) Whether the document is a medical directive, living will, or power
of attorney, which requires less explanation than a will or living
trust; and
(vii) Whether the attorney has the ability to make more than one visit
within a short time period.
b)

Drafting documents for a new client at the request of an
existing or former client related to the new client.
The attorney may be asked by an existing or former client to draft
documents for a family member, a new client. Because of the
potential for a conflict of interest, the attorney should proceed with
caution. The attorney should meet privately with the new client,
assess capacity, establish a client-attorney relationship with the
new client, confirm that there is no material conflict between the
two clients and inform the referring client that the attorney’s
relationship with the new client is a separate representation which
excludes the referring family member. The attorney should consider
obtaining a waiver of any non-material conflict between the two
clients before proceeding with document drafting for the new
client.

c)

Drafting a special needs trust for a person with a disability.
In drafting a special needs trust for a person with a disability, that
person may or may not have the capacity to engage the attorney
and sign the trust agreement. If the person with a disability lacks
capacity to take these actions, the attorney should only draft such
a trust at the request of a fiduciary who has the authority to
engage the attorney. In drafting such trusts, the attorney should
ensure that anyone involved with the special needs trust
understands whom the attorney represents.

d)

Drafting documents to be signed by non-clients.
In elder law and special needs law, it sometimes is appropriate to
draft documents to be signed by a family member of the client or
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other third-party in order to further the legal representation. An
example is an agreement to be signed by the client’s agent under
POA in which the agent agrees not to act against the client’s best
interest. Another example is an asset protection trust to be signed
by the client’s child as trustee. When drafting such documents, the
attorney should resolve whether the person being asked to sign the
document is the attorney’s client and, if not, advise that person to
seek independent legal counsel before signing the document.
5.

Ensure(s) that documents are executed properly.

Comment:
The attorney is responsible for ensuring that documents are properly executed.
The attorney or trained staff should personally oversee and supervise the
execution of documents. Only if it is not feasible for the attorney or a staff
member to personally oversee and supervise the execution of the documents,
should the attorney furnish the client with detailed explicit instructions to ensure
that documents are properly executed. The attorney should confirm in the
attorney’s file the proper execution of the documents and the capacity of the
person signing the documents and should note the contact information for the
persons who witnessed or notarized the signing.
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D.

CONFLICTS OF INTEREST

The Elder Law and Special Needs Law Attorney:
1.

In the initial meeting when multiple prospective clients are
present, ensures that the prospective clients understand whether
the representation will be i ndividual, concurrent or joint .

Comment:
Attorneys are frequently approached by families seeking counsel or
representation on behalf of one or more family members. As used in these
Standards, an individual representation is one in which the attorney represents
one person. When more than one person is represented, the representation is
either concurrent or joint. A concurrent representation means representing two
or more persons in related matters where confidences are not shared whereas in
a joint representation of two or more persons confidences among the parties are
fully shared.
While an individual representation of one person is preferred, a joint
representation may be appropriate when there is no material conflict of interest
between the parties, they have shared goals and a common interest, and joint
representation will further family harmony, economic efficiency, consistency of
action and serve the best interest of the client(s). Concurrent representation
should only be undertaken with great care as the disclosure by one client of
confidences may interfere with the attorney’s duties of loyalty and impartiality
towards the other client.
This Standard addresses a common situation when prospective clients request
the attorney to represent multiple family members in either related or distinct
matters. Because these situations may easily lead to misunderstandings among
family members, the attorney should ensure that prospective clients are
educated about the differences among individual, concurrent, and joint
representation.
Example 1: Husband and Wife have been married for twenty years but they
each have two children from prior marriages. All their assets are jointly owned,
they have good relations with all four children and want each of their four
children to share equally in the estate plan. Since Husband and Wife have no
apparent conflict goals, it may be appropriate for them to select an attorney to
represent them in a joint representation. The attorney should prepare a detailed
joint representation agreement that provides for full disclosure of communicated
information and that the attorney may be required to withdraw if a conflict
between Husband and Wife develops (See Representing Both Spouses: The New
Section Recommendations, 7 Probate & Property 26 (July/August 1993) by
Malcolm A. Moore & Anne K. Hilker)
Example 2: An attorney is asked by Husband and Wife to prepare their mirrorimage estate plans and simultaneously asked by their two adult children (who
are the beneficiaries of their estates) to prepare their respective estate
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plans. The attorney must undertake the conflict-of-interest analysis that is
required by his or her state conflicts rules. Assuming multiple-representation is
permissible, different arrangements of joint, concurrent or individual
representation may be appropriate with the client’s consent. For example, one
arrangement may be that the attorney represents Husband and Wife jointly and,
additionally, represents each of the children concurrently. Another may be that
all four are represented jointly, as might be appropriate if the estate plan
involved a closely held family business in which all four were principals. The
attorney should take reasonable steps to ensure that all the clients understand
how different types of representation impose different duties on the attorney
with different consequences for the clients and confirm this understanding in
well-drafted engagement agreements and written waivers. (See Standard #1
Section C Engagement Agreements and Document Drafting)
2.

Undertakes joint or concurrent representation, as permitted by
relevant state rules of professional conduct and these
Aspirational Standards, only after obtaining the consent of the
parties and having reviewed with them the advantages and
disadvantages of such representation, including the relevant
foreseeable conflicts of interest and risks of such representation,
in a manner that will be best understood by each person to be
represented.

Comment:
This Standard presumes compliance with applicable state professional
responsibility rules regarding requirements for communicating adequate
information in order to obtain clients’ informed consent as a prerequisite to joint
or concurrent representation. The attorney’s approach in communicating this
information should reflect the fact that clients in elder law and special needs
planning matters may have widely differing strengths and limitations in decisionmaking abilities or styles.
In carrying out this responsibility, the attorney should consider private, direct
and personal communications with the potential clients separately, as this may
allow each of them to be more candid and to more freely ask questions of the
attorney regarding the implications of joint, concurrent or individual
representation (See Standard #3 Section B Client Identification). For example,
separate meetings may be advisable in multi-generational representation or with
clients who have blended families. In cases of joint or concurrent
representation, the consent of the parties should be confirmed in writing with
signed waivers.
In the event a conflict arises between or among joint or concurrent clients, the
attorney should consider ceasing representation of all the parties because the
attorney possesses confidential information about all the parties. Although some
state ethics rules may allow for continued representation based on written
consent of the parties, such continued representation is risky and should be
carefully considered before proceeding.
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3.

Treats family members who are not clients as unrepresented
persons and accords them involvement in the client’s
representation only to the extent the client consents to their
involvement with a signed waiver or, if the client no longer has
the capacity to consent, to the extent their involvement is
consistent with the client’s wishes and values, if known, and if
not known, then the client’s best interests.

Comment:
This Standard addresses the common situation where a client’s family members
or trusted third parties, who themselves are not clients of the attorney, are
intimately involved with the client’s affairs, often in a supportive and facilitating
capacity. Even though these non-clients may appear to have the client’s wishes,
values and best interests in mind and be highly involved with the client, the
attorney should be aware of the ethical challenges presented by these situations.
The attorney should not give legal advice to any non-clients.
The attorney should exercise care to observe signs of undue influence. Where
circumstances suggest undue influence, the attorney should take steps to ensure
that the vulnerable person is protected. Meeting alone with the client or
prospective client, as discussed in the comment to Standard #3 Section B Client
Identification), becomes especially important to protect against undue influence.
4.

Accepts payment of client fees by a third party only after:
a)
b)
c)

Determining that payment by the third party will not
influence the attorney’s independent professional
judgment on behalf of the client;
Securing the client’s informed consent to the
payment by the third party in writing; and
Ensuring that all the parties understand and agree to
the ethical ground rules for third-party payment.

Comment:
Third-party payment for client work occurs frequently in elder law and special
needs law representation. The third-party payer is often a family member who
may or may not also be one of the attorney’s clients. The attorney must not
agree to accept payment from any third party unless the attorney has
determined that this arrangement will not interfere with the attorney’s exercise
of independent professional judgment on behalf of the client. Additionally, if the
third-party payer is also a client, the attorney must be satisfied that the
representation of one of the clients will not be materially limited by the attorney’s
responsibility to the other client. The attorney must fully communicate to both
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the client and the third-party payer the requirements of this Standard, which
include that the payer will not interfere with the representation of the client and
that the payer is not entitled to any confidential information of the client. The
attorney should obtain the client’s written consent to the third-party payment
and confirm in writing with the third-party payer the ground rules relating to
confidentiality of information and representation of the client.
Acceptance of payment from a third party does not create a client-attorney
relationship between the attorney and the payer. When a party who is paying
the fees for client services is actually using the client’s own money to pay the
fees, the attorney should ensure that the third party understands the need for
lawful authority to use the client’s money to do so.
Example 1: An adult son, who is the attorney’s client, arranges for his mother
to consult with the attorney about her estate planning needs. The son tells the
attorney that he will pay for the attorney’s services to his mother. The attorney
must engage in a conflict of interest analysis to ensure that representation of the
mother will not be materially limited by responsibilities to the son and vice
versa. The attorney must explain to the son that for the purposes of the
mother’s estate planning services, the attorney’s client is the mother even
though the son is paying the attorney’s fee. The attorney should also ensure
that the mother understands the ramifications of this arrangement and obtain
the mother’s informed consent in writing. The son should not be allowed to
participate in the attorney’s representation of the mother or be entitled to any
confidential information gained in the course of representing the mother unless
the mother consents in writing to the son’s involvement and sharing of
information.
Example 2: A daughter is her mother’s agent under a power of attorney and
thus is authorized to use her mother’s money for her mother’s benefit. The
daughter arranges for the mother to consult with the attorney about her estate
planning needs. The daughter uses the mother’s money to pay for estate
planning services for the mother. Because the daughter is authorized to use the
mother’s money to benefit the mother and because the client is the mother, the
daughter’s payment of the attorney’s fee is appropriate. This is not a situation in
which the attorney’s fee is being paid by a third party.
Example 3: A daughter hires the attorney to have her mother declared
incapacitated and to have herself appointed as her mother’s guardian. The
daughter has signature authority on the mother’s checking account but has no
ownership interest in the funds that are in the account. The daughter is not the
mother’s agent under a power of attorney, nor does she stand in any other
fiduciary relationship with the mother. The daughter tells the attorney that she
plans to pay the attorney’s fees for preparing the guardianship petition from the
mother’s checking account. This may not be a typical third-party payment, but
rather is a situation in which the daughter is attempting to use her mother’s
money to pay for an action that is potentially adverse to her mother’s wishes.
Absent a state statute or rule that allows a proposed ward’s funds to be used
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without court order to pay for the filing of a guardianship petition, the attorney
should not accept payment from the mother’s account.
5.

Subject to state regulations, may serve as a fiduciary for a client
upon the request of a client who has capacity, if it is in the
client’s best interest and if the client gives written informed
consent after full disclosure.

Comment:
Clients with capacity are free to appoint whomever they choose to serve as their
fiduciaries under wills, powers of attorney, trusts or other
documents. Sometimes, the attorney preparing the document is asked to serve
as the fiduciary. These requests may raise concerns about undue influence,
overreaching, the attorney’s financial self-interest, and the best interests of the
client.
The attorney should not promote his/her appointment as fiduciary. The attorney
must determine that the appointment is in the best interest of the client and
justify how his/her appointment furthers the client’s best interest. Before
obtaining client consent, the attorney should explain to the client the fiduciary
role, any conflicts of interest, the options to using the attorney as fiduciary, and
the pros and cons of alternatives. The client’s decision should be made in light
of all the facts and circumstances of the particular case.
If the dual role of attorney and fiduciary is ethically appropriate in a given case,
another question that arises concerns the propriety of dual compensation as
attorney and as fiduciary. While this Standard does not address this question
directly, the issue was addressed in 2001 Wingspan – Second National
Guardianship Conference, Recommendations #64.

“The attorney should be mindful of the potential for conflict of
interest where the client requests the attorney serve as a fiduciary
in any capacity and where appropriate refer the client to
independent counsel with regard to this particular transaction.
Upon the request of a court or other party with authority, the
attorney may also serve as a fiduciary for a client who does not
have capacity, if it is in the client’s best interest and if this does not
present a significant risk of a conflict of interest.”
There may be situations in which a court or other appropriate authority appoints
the attorney as fiduciary for a client who does not have capacity. Before
accepting such appointment, the attorney should ensure that the appointment is
in the client’s best interest and that the appointment will not result in a conflict
of interest in which the attorney’s duties to others materially limit the attorney’s
responsibilities to the client. For example, the attorney who is appointed
successor trustee of a trust established by the client while she had capacity may
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find that the fiduciary duty as trustee to the beneficiaries of the trust may
interfere with the duty as the settlor’s attorney to protect the settlor’s interests.
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E.

CONFIDENTIALITY

The Elder Law and Special Needs Law Attorney:
1.

Carefully explains to the client and others involved, as early in
the representation as possible, the attorney’s duty of
confidentiality to the client in order to avoid misunderstandings
and to ascertain and respect the client’s wishes regarding the
disclosure of confidential information.

Comment:
Confidentiality of client information is a core, fundamental principle of the clientattorney relationship and the attorney must guard against the disclosure of the
client’s protected confidential information.
The attorney should begin every initial conference with an explanation of the
confidentiality rules and, if possible, address confidentiality before the initial
meeting, so the client can decide who should attend. The explanation should
make clear that the client is the only one protected and authorized to waive the
protection.
The confidentiality rules apply not only to matters that the client communicates
to the attorney in confidence but also to all information that the attorney
acquires from other sources, such as the client’s family members, health care
providers, tax preparer or assigned case worker employed by a government
agency.
The attorney should keep in mind that clients and others involved in the
representation generally will have a vague and limited understanding of the
special role that confidentiality plays in legal representation. Such a vague and
limited understanding may lead individuals to believe that the attorney has
discretion to disclose confidential client information even when instructed
otherwise.
Example: Wife retains attorney. At the time, wife was alone and declared to
attorney that she was to represent her only. Wife further instructed attorney to
say nothing to her husband or their children. Attorney agrees to the client/attorney
representation, and executes with wife a written legal services agreement. Wife
goes on to explain that her husband had been diagnosed with Alzheimer’s disease
several years earlier and had declined drastically in the last year. Wife discloses to
attorney that she and her husband already saw another attorney a year earlier,
executing advance directives and mirror- wills. Wife states that while acting as her
husband’s attorney-in-fact she transferred all assets out of her husband’s name
into hers. She further acknowledges that she has placed him in an assisted living
facility over his objection.
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Wife instructs attorney to create a new will for her, deleting husband as a devisee,
leaving their children, and adding her non-marital child unknown to her husband.
Wife also informs attorney that she has engaged yet another attorney to initiate a
divorce action against her husband.
Attorney begins providing the legal services as wife has instructed.
Attorney has known wife and her husband for many years, and has attended
church with their children. Because of gossip in the community, wife’s children
approach attorney, begging for information about what is going on with their
mother, Attorney despairs over the children’s anguish and concern, knowing that
the information she received from wife, her client, could ease their troubles and
anxieties and bring them a degree of comfort.
Analysis: Client identification is not at issue; neither is joint client representation.
The example, focused on confidentiality, is simple and the analysis easy because
there is but one client. Attorney has a duty of loyalty only to wife. Attorney has no
duty to wife’s husband or her children. These facts do not rise to any level that
would warrant attorney’s exercise of discretion under Rule 1.6 (b). In fact, she has
been specifically instructed otherwise by her client. No matter how much the
information would help husband and the children, attorney must maintain wife’s
secrets, honoring his duty of confidentiality to his only client.
However, following that which elder law and special needs attorneys aspire to do,
attorney should counsel wife, inviting her to consider ways by which she might
develop a person-centered plan for her husband; and involve her children in ways
that would calm their fears while still reaching her goals. Attorney might suggest
that the situation could turn adversarial if the children engage their own attorney
to intervene, and wife could be immersed in litigation that would take significant
amounts of time and money, and overwhelm her emotionally.
2.

Explains how the rules of confidentiality are applied to different
forms of representation, including individual representation and
joint representation.

Comment:
Due to the nature of elder law and special needs law, the attorney often is
involved with several individuals, including clients and non-clients. When there
are multiple individuals involved in the representation, the identity of the client
and consequent duty of confidentiality may not initially be clear to everyone.
Before the client decides which form of representation to use, the attorney
should ensure the client understands how the confidentiality rules apply to each
form of representation (See Standard #1 Section B Client Identification).
When the attorney represents more than one client in a matter, there is greater
complexity when applying state professional responsibility rules of confidentiality.
Similar complexity arises when the client chooses to involve and share
27

188

information with trusted third parties who are not joint clients in the
representation. The attorney should ensure that all persons involved understand
how confidentiality applies in each representation.
Example: Mr. A’s daughter contacts the attorney seeking assistance for her
father to arrange his legal affairs before he enters an assisted living facility. At
the initial consultation, the attorney and Mr. A agree that Mr. A is the client. In
the process of formalizing the client-attorney relationship, the attorney confirms
that Mr. A wants the attorney to communicate with his daughter. The
engagement agreement should make clear that only Mr. A is the client and that
the attorney is authorized to communicate with Mr. A’s daughter.
Since the daughter is not represented, the attorney should communicate that:
(1) Mr. A is the client and the attorney’s ethical duty is to protect Mr. A’s
interests only, (2) the attorney is authorized to provide information to daughter
regarding tasks undertaken only to the extent that Mr. A either authorizes such
disclosure, or such disclosure is impliedly authorized in order to carry out the
representation, and (3) daughter should consult her own legal counsel regarding
the impact of her father’s estate planning on her own affairs.
3.

Establishes as a prerequisite to joint representation, a clear
understanding and agreement that the attorney will keep no
client secrets from any other client in that joint representation.

Comment:
Often attorneys will represent more than one client in a matter such as
representing a married couple in an estate plan. (See Standard #2 Section D
Conflicts of Interest).
Before undertaking joint representation of clients, the attorney should ensure
that the clients understand the attorney’s ethical obligation to disclose
information learned from one joint client to the other joint client and the
consequences of such disclosure. The engagement agreement should make clear
the attorney’s obligation to keep no secrets. If the attorney obtains
information from one joint client that is unknown to the other joint client(s) and
the attorney fails to persuade the client to share the information with the other
joint client(s), the attorney should share the information with the joint client(s)
and/or withdraw from the representation pursuant to state professional
responsibility rules. In some states, the attorney need not explain the reason for
the withdrawal. State professional responsibility rules vary widely on
confidentiality among joint clients, and the attorney should act in accordance
with those state rules.
Example 1: An attorney is engaged to prepare estate planning documents and
develop an asset preservation plan for a husband and wife. The initial
consultation and engagement agreement fails to provide for sharing confidential
information between the spouses. During the representation, the wife tells the
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attorney that she has a child unknown to her husband to whom she plans to
divert a portion of the couple’s assets and directs the attorney to not disclose
this to her husband. Because the information is relevant to the representation of
the husband, the attorney should tell the wife that this information must be
disclosed to the husband or the attorney must withdraw. The attorney may have
avoided this situation had the sharing of confidential information been explained
at the beginning of the representation.
Example 2: The lawyer who represents a husband and wife in estate planning
matters might conclude that information imparted by one spouse (for example, a
past act of marital infidelity) need not be communicated to the other spouse. On
the other hand, the lawyer might conclude that some action must be taken with
respect to a confidential communication concerning a matter that threatens the
interests of the other client or could impair the lawyer’s ability to represent the
other client effectively (e.g., “After she signs the trust agreement I intend to
leave her”; or, “All the insurance policies on my life that name her as beneficiary
have lapsed”). Without the informed consent of the other client, the lawyer
should not take any action on behalf of the communicating client, such as
drafting a codicil or new will, that might damage the other client’s interests or
otherwise violate the lawyer’s duty of loyalty to the other client (see ACTEC
Commentary on MRPC 1.6 (Fifth Edition 2016)).
4.

Strictly preserves client confidences, especially in situations that
involve frequent contacts with family members, caregivers, or
other trusted third parties who are not clients.

Comment:
Many elder law and special needs law matters are non-adversarial, and these
matters may involve the help of family members and other trusted third parties.
In cases where an individual needs assistance from others, the individuals
providing the assistance may believe that they, too, are clients of the attorney.
In some cases, these non-clients will be involved consistently and extensively on
a day-to-day basis. The client and non-client may even have shared goals or
combined property interests. In such cases, there may be an initial expectation
that the attorney represents both the client and the others involved. It is the
attorney’s duty to ensure that individuals who are unrepresented understand that
they are not clients of the attorney.
There may be occasions when the attorney needs to communicate with nonclients who are trusted third parties working closely with the client. In doing so,
the attorney must use care in communicating with the unrepresented individuals,
and may not disclose confidential information without the client’s consent.
Example: Father makes an appointment with an attorney on behalf of Son
who has serious physical disabilities and other challenges but does not lack
capacity. Son comes to the appointment accompanied by Mother and Father.
Son’s mother and father manage Son’s finances and provide personal care to
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him. Many aspects of their lives are intertwined, but Son is the sole client unless
the parties enter into a joint representation engagement. If Son is the sole
client, the attorney may not disclose Son’s confidential information to his parents
without Son’s consent, unless otherwise authorized. (See Standard #4 Section D
Conflicts of Interest)
5.

Ascertains the wishes of the client as to whom, if anyone, the
attorney may disclose confidential information, and explains the
potential consequences of such disclosure.

Comment:
In situations when the client requests disclosure, the attorney should be mindful
of the consequences and ensure that the client understands the possible risks
and implications of such disclosure (See NAELA Journal Volume 4, Number 2,

Ethical Issues in Representing Seniors, Persons With Disabilities and Their
Families, by Stuart D. Zimring, Appendix A). The attorney should explain to the

client the options regarding the type of information to be disclosed, the method
of disclosure, and to whom the information is disclosed. The attorney should
also explain that the non-client’s presence may waive the client-attorney
privilege (See NAELA Journal Volume 2, No. 1, To Speak or Not to Speak: Effect

of Third Party Presence on Attorney Client Privilege, , by Roberta K. Flowers,
Esq), unless such individual’s presence is necessary to assist in the

representation (See United States v. Kovel, 296 F.2d 918, 922 (1961)). The
same steps should be taken if the attorney or others ask the client to approve
disclosure. A client who decides to waive confidentiality and direct the release of
confidential information should do so with a written waiver specifying the scope
of information to be disclosed, and to whom (See Standard #1 Section B Client
Identification).
Example: Mr. A signs a waiver because he wants his daughter to be aware of
the planning options that he may consider. The attorney should also explain to
Mr. A that the disclosure of confidential information to his daughter will waive his
client-attorney privilege with respect to the disclosed information, and may cause
additional issues regarding his client-attorney privilege.
The attorney should recognize that there may be changes in the client’s
circumstances during the representation and that the client’s disclosure
preferences may change. The attorney should ensure the client knows that
there is authority to change disclosure preferences throughout the
representation. In all instances, the client should be informed that the consent
is optional and also revocable by the client at any time.
The attorney’s duty of confidentiality continues after termination of the clientattorney relationship, and any disclosure of confidential information must be in
accordance with a signed waiver or court order. In some cases, it is beneficial
for the attorney to discuss with the client the option of signing a waiver that
authorizes the attorney to disclose specific confidential information after the
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termination of the relationship. This waiver may ensure the client’s estate
planning wishes and intent are upheld.
6.

Carefully maintains client confidentiality to the extent possible
while also meeting the requirements of laws, regulations or court
orders imposing a duty to disclose.

Comment:
The professional responsibility rules permit an attorney to disclose a client’s
confidential information without the client’s express consent when disclosure is
reasonably necessary to comply with a law, court order or another professional
responsibility rule. In making such a disclosure without the client’s express
consent, the attorney should be cautious to disclose only enough information
that is required to comply with the law, court order or other professional
responsibility rule that requires disclosure.
An example of a state laws that may require an attorney or a health care
professional employed by the attorney to make disclosures without the client’s
express consent are the mandatory reporting of abuse laws of many states. For
this reason, the attorney should discuss with the client how such reporting laws
may affect the attorney’s duty to maintain the client’s confidences. The client
may wish to sign an agreement to disclose future suspected abuse without the
client’s express consent in order to protect the client from abuse. (See Standard
#6 Section A Holistic Approach).
Another example of laws that may affect the attorney’s duty to maintain a
client’s confidences is the transparency provision from the Uniform Trust Code,
provisions of the Uniform Probate Code and other state trust laws that protect
the rights of trust beneficiaries to receive trust records and financial reports.
However, when an attorney is retained by a trustee to assist with trust
administration, the attorney’s client is the trustee rather than the trust’s
beneficiaries (See Standard #2 Section B Client Identification). It is the
attorney’s duty to make sure that the trustee understands the trustee’s duties as
a fiduciary including the trustee’s duty to disclose all trust information that is
required by law and the trust agreement. If the trustee refuses to make
disclosures to the beneficiaries as directed by the attorney, the attorney should
consider withdrawing from the representation, and if ordered by a court, the
attorney must disclose information that may evidence the trustee’s breach of
duties without the trustee’s consent.
When drafting trusts that are subject to disclosure laws, the attorney should
ensure the grantor client understands the implications of such laws, and should
advise the grantor to consider carefully the competing interests of primary and
remainder beneficiaries, and to analyze ways in which to protect the privacy
interests of beneficiaries while meeting the disclosure duties owed to
beneficiaries. Similar considerations apply when the client is establishing joint
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accounts or preparing beneficiary designation forms for assets such as
retirement accounts, life insurance policies, transfer on death account, etc.
Where a grantor requests, the attorney may be able to draft provisions in trusts
to reduce the disclosure dilemmas that trustees may face. The attorney should
determine whether clients are concerned about a trust beneficiary’s
confidentiality, not only with respect to the primary beneficiary but also
remainder beneficiaries. When the trust has already been created, the attorney
should inform the client of the rights of and duties to remainder beneficiaries so
the client can determine the impact on their objectives for the primary
beneficiary.
For example, medical expense records may address personal matters that a trust
beneficiary considers confidential. The trustee may need detailed information in
order to determine whether to pay certain bills. This information becomes part
of the trust’s records. Such access could result in exposure of an individual trust
beneficiary’s private information. When advising trustee clients or grantors, or
when acting as trustee, the attorney must balance these competing duties,
especially when the primary beneficiary is a vulnerable person who has
significant care and other personal needs. Trust provisions may authorize
trustees to develop systems for balancing confidentiality and disclosure duties,
with the goal of avoiding future costly disputes. MRPC Rule 1.14(c) provides a
limited implied exception to the confidentiality rule when a client’s capacity is
diminished and protective action is needed in order to prevent physical, financial
or other harm to the client (See Standard 4 Section G Client Capacity). In those
circumstances, the attorney should take the least restrictive action possible, and
only disclose the confidential information that is reasonably necessary to protect
the client.
In some narrow instances, the attorney may reveal confidential information,
without first obtaining the informed consent of the client, if the disclosure of
such information is impliedly authorized to carry out the representation.
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F.

COMPETENT AND DILIGENT REPRESENTATION

The Elder Law and Special Needs Law Attorney:
1.

Has a wide range of professional skills unique to the practice of
Elder and Special Needs Law and continually demonstrates a
commitment to addressing the individual needs of each client.

Comment:
The elder law and special needs law attorney must be educated in the practice
areas of elder and special needs law by attending professional education
seminars, studying written materials or associating with an attorney who has
established competence in the field, and the attorney must continually ensure
that he or she has the legal knowledge, skill, thoroughness and preparation
necessary to practice in this area of law and to hold himself or herself out as an
elder law and special needs planning attorney.
Elder law and special needs law issues are often complex and may involve
multiple areas of the law. The elder law and special needs law attorney must
recognize and understand these various legal issues that often impact the
representation. For example, if a client wishes to transfer his house to his
children, the attorney should recognize that this transaction may require the
application of several areas of the law, including real property, tax, Medicaid and
estate planning.
The attorney should be candid with the client regarding the attorney's level of
competence and any need for additional research and preparation in order to
ensure the attorney can accomplish the agreed-upon representation. If there is
an area of law in which the attorney lacks the requisite knowledge and skill, the
attorney should associate with, co-counsel, or refer the client to an attorney of
established competence in that area.
The elder law and special needs law attorney recognizes that there is no “one
size fits all” approach to this area of practice and, as a result, when using forms,
customizes them as needed to meet each client’s individual circumstances.
Improper use of standard forms may result in violations of the state professional
responsibility rules and may harm the client’s legal and financial interests. The
elder law and special needs law attorney identifies the unique needs of each
client and prepares documents and plans tailored to those specific needs. Many
elder law and special needs law issues require expertise in technical and complex
areas of law, such as special needs trusts, public benefits, taxation and the like.
Example: “A” has practiced law for eight years, and elder law for the last two.
In the last two years, he prepared special needs trusts (SNT) for four different
clients, and left three other SNTs unfinished for more than eight months
although his flat fees were paid in advance.
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While “A” kept up with CLE courses, none of them were on SNTs. He learned
about SNTs through searching the Internet and found an SNT form in a trust
book in the local court law library, therefore saw no need to call one of the wellknown SNT experts in his area. The form that “A” used to write SNTs was titled,
“The John Doe Irrevocable Special Needs Trust with d4A language, including
mandatory payback”.
“A” used the form in two SNTs that were included in wills as testamentary trusts,
in one SNT that was a third-party intervivos trust and in one SNT that had a
beneficiary over the age of sixty-five. In each case, “A” required that another
attorney in the firm be named trustee, contending that no family members or
individuals were qualified to be trustee and that banking and financial trustees
would be too expensive.
After the documents were signed, neither “A” nor the attorney acting as trustee
provided the clients with further instruction or informed the state Medicaid
office or the Social Security Administration where necessary.
Elder law and special needs law attorneys often move beyond basic services and
documents that serve their clients. An example is the beneficial and sometimes
integral use of the special needs trust for many of those clients. Before any
lawyer attempts to draft a complex special needs trust, he or she must possess
the legal knowledge, skill, thoroughness and preparation reasonably necessary
for the representation. While standards of practice setting a threshold of
competence for those holding themselves out as SNT practitioners have yet to be
developed, lawyers should measure their ability to be SNT practitioners against
such basic criteria (see NAELA Journal, Volume 1 No. 1, at 65-66 Revised ABA

Model Rules of Professional Conduct Applied in Elder Law: The Basics Framed in
Core Values Get Complicated Fast – MRCP 1.0 – 1.6 by A. Frank Johns, CELA ).
2.

Diligently and competently handles all client matters.

Comment:
The elder law and special needs law attorney manages his or her caseload to
ensure all clients are assisted in a timely manner. This includes promptly
addressing the issues of each case as well as only undertaking new cases the
attorney knows he or she has the time to handle.
The age and disability issues inherent in many elder law and special needs law
cases make reasonable diligence an especially important consideration for the
elder law and special needs law attorney. For example, if the attorney is
approached by a potential client who wishes to immediately change his or her
estate plan because death is imminent, the attorney should take the case only if
the attorney knows he or she can expediently assist the client without affecting
the attorney’s other cases. The elder law and special needs law attorney is
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mindful that the client’s interests often can be adversely affected by the passage
of time or the change of conditions. Similarly, the elder law and special needs
law attorney must be ready to respond quickly when requested to assist with the
drafting of a First Party Trust to receive a settlement from another action when
the money is already in the PI attorney’s client trust (IOLTA) Account.

3.

Regularly pursues continuing professional education and peer
collaboration in Elder Law and Special Needs Law and related
subjects, including the physical, cognitive, social and
psychological challenges of aging and special needs and the skills
needed to serve individuals facing those challenges.

Comment:
The elder law and special needs law attorney should maintain competence by
keeping up-to-date with changes in the laws and practices that affect the
attorney’s clients and should regularly seek opportunities for continuing
education. The attorney should aspire to not merely grow in knowledge of the
law but also to improve and enhance his or her understanding of the client’s
unique needs and the skills needed to meet them.
For example, the elder law and special needs law attorney should consider
attending continuing education seminars, studying online, and reading written
materials on subjects affecting elders and individuals with special needs such as
health, social science, gerontology and public policy or disability advocacy.
Networking with colleagues also offers informal but essential continuing
education.
Attending seminars conducted by a variety of aging and special needs
professionals will enhance the holistic approach to the practice of elder law and
special needs law. (See Section A Holistic Approach). Programs given by legal
and non-legal organizations will help the elder law and special needs law
attorney to better understand the issues faced by aging clients and clients with
special needs and to attain the skills needed to serve those clients.
To stay current, the attorney should incorporate relevant technology into his or
her practice. Appropriate safeguards should be instituted to protect against
disclosure of confidential information.
4.

Adequately trains and supervises legal and non-legal staff to
ensure they have the knowledge and skills needed to best serve
individuals facing the challenges associated with aging and
special needs.

Comment:
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The elder law and special needs law attorney must train and supervise all staff to
ensure the client receives competent and diligent representation at all times.
The staff members should be educated and appropriately trained to assist clients
facing the challenges and needs unique to an elder law and special needs law
practice. The attorney should provide staff with appropriate instruction and
supervision concerning ethical aspects of their work and the application of these
Standards. Such training can be done by in-house staff or through invited
speakers or professional education seminars. In all instances, the attorney
should supervise and retain responsibility for the work of the attorney’s staff.
The procedures to supervise non-lawyers should take into account the fact that
they do not have legal training and are not subject to professional discipline.
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G.

CLIENT CAPACITY

The Elder Law and Special Needs Law Attorney:
1.

Continues to respect the right to self-determination and
confidentiality of a client with diminished capacity.

Comment:
Attorneys have special ethical responsibilities when representing clients whose
capacity for making decisions may be diminished. Clients with diminished
capacity are entitled to respect and attention throughout their representation. It
is therefore important that attorneys understand that capacity exists on a
continuum, and is normally not an all-or-nothing proposition. If the client’s
diminishing or changing capacity results in the need for increasing levels of
assistance, preservation of the client’s right to self-determination and
confidentiality remain. The attorney should provide the client a clear explanation
of the risks and consequences of the involvement of other parties. Throughout
the representation, the attorney should adopt strategies to improve and preserve
the comprehension and decision-making ability of the client with diminished
capacity. For example, if a third party is present for support, the attorney
should continue to communicate directly with the client, including the third party
only as the client authorizes (See Standard #4 Section E Confidentiality).
Moreover, even if the client has authorized or instructed the attorney to
communicate with a third party, the attorney still should keep the client informed
by providing the client with copies either of communications or by speaking
directly with the client.
2.

Develops and utilizes appropriate skills and processes for making
and documenting preliminary assessments of client capacity to
undertake the specific legal matters at hand.

Comment:
Attorneys often represent clients who have some degree of diminished capacity.
The attorney should develop strategies and skills to understand and
communicate with such clients by using a variety of interviewing techniques.
(See Standard#3 for specific suggestions).
The law recognizes different thresholds for capacity depending on the act to be
undertaken. Capacity is task-specific and as different tasks require different
degrees of capacity, the client may have sufficient capacity to perform some
tasks, but not others. For example, a higher threshold of capacity may be
required to make a contract, especially a complex contract, than to make a will.
Hence, the attorney needs to determine whether the client has sufficient capacity
to perform the task.
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Example: Client visits Attorney to draft a new will and health care directive.
During the interview, Attorney notices that Client seems unfocused and wanders
from topic to topic. Attorney believes that Client understands to whom he wants
his property to go at his death, but seems confused about the meaning of the
health care directive. Attorney should ask additional questions to determine
whether Client understands the health care directive. If Attorney has concerns
about Client’s capacity, Attorney may still decide to draft both documents and
resolve prior to their execution whether Client understands the documents at the
time Client signs them.
Attorneys should presume capacity until the facts and circumstances override
that presumption. Where capacity is questionable, the attorney should follow a
consistent and deliberate process to preliminarily screen clients for capacity. The
attorney should document the observations that support the attorney’s
conclusion that the client does or does not have capacity. A number of different
methods may be used to evaluate the client’s decision-making abilities. The
attorney’s screening and evaluation process should be followed and documented
in every file. (See Assessment of Older Adults with Diminished Capacity: A
Handbook for Lawyers by ABA Commission on Law and Aging and the American
Psychological Association (2005)).
Although the attorney should consider any medical opinions regarding the client’s
capacity, the attorney should evaluate client capacity by a legal standard,
considering factors, such as
¾ The variability of the client’s state of mind;
¾ The client’s ability to appreciate the consequences of his or her
decision;
¾ The irreversibility of any decision;
¾ The substantive fairness of any decision;
¾ The consistency of any decision with lifetime commitments of the
client.
¾ The kind of decisions to be made by the client and the applicable
legal standard.
¾ The client’s ability to articulate reasoning behind his or her
decision;
(See Special Issue Ethical Issues in Representing Older Clients, Foreword by Bruce
A. Green and Nancy Coleman, Fordham Law Review, Volume LXII Number 5,
March 1994 and MRPC 1.14 comment 6 (2014))
The attorney should ask the client questions specific to the task to be undertaken
to evaluate the above factors with regard to that task. For example, if the client
is seeking a durable power of attorney, then the attorney should ask questions
about the person the client has selected as attorney-in-fact and why such
selection was made. The attorney could ask the client to talk about his/her
relationship to that person, including how long the client has known that person
and what the client knows about that person’s financial situation. The attorney
also might ask hypothetical questions about specific decisions the attorney-in38
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fact might make for the client and whether the client wants that person to have
that decision-making power.
The attorney also should distinguish between incapacity and the inability to
remember. The fact that a client does not remember a decision does not mean
that the client did not have the capacity to make the decision at the time it was
made.
3.

Adapts the interview environment, timing of meetings,
communications, and decision-making process to maximize the
client’s ability to understand and participate in light of the
client’s capacity and circumstances.

Comment:
Elder law and special needs law attorneys should develop strategies and skills to
understand and communicate with their clients by using different interview
techniques and strategies. The attorney should be proactive and creative,
utilizing strategies and techniques that suit the client’s current physical,
emotional, and mental abilities. The following is a nonexclusive list of
interviewing techniques and strategies:
¾ Changing the time and location of the meetings;
¾ Conducting the interview in the client’s home or at a time of day
the client is most alert;
¾ Gradual counseling (a series of shorter interviews to be
conducted over a period of time);
¾ Varying communication styles;
¾ Using appropriate visual aids and hearing enhancements;
¾ Conducting the interview in the client’s primary language or with
an interpreter of that language; and
¾ Providing other reasonable accommodations requested by the
client.
4.

Takes appropriate measures to protect the client when the
attorney reasonably believes that the client: (1) has diminished
capacity, (2) is at risk of substantial physical, financial or other
harm unless action is taken, and (3) cannot adequately act in the
client's own interest.

Comment:
The above three factors are model rules, (see MRPC 1.14) however, state laws
vary significantly regarding permitted protective actions (see attached chart
below). Attorneys must have a clear and thorough understanding of the
responsibilities and restrictions placed on them by the state law and rules in their
jurisdiction. For example, some states place a mandatory reporting requirement
on attorneys who learn of elder abuse or exploitation.
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Acrobat Document

Resource 2 State Reporting Statutes

The mere fact that a client has diminished capacity does not warrant protective
action. The client also must be at substantial risk if the attorney does not act and
be incapable of protecting herself. The attorney must determine whether the
attorney’s ability to continue to advocate for the client and the client’s wishes
and values has become impossible because of the impairment and if the client is
at serious risk of harm. If possible, the attorney initially should attempt to
support the client to make decisions that protect the client from the perceived
harm. For example, if the client is in need of support to handle finances, the
attorney should help the client implement a mechanism, such as a trust or power
of attorney arrangement, by which to handle finances before the attorney takes
protective action without the knowledge or consent of the client.
In appropriate situations, and when permitted or mandated by state law, the
attorney should take protective action. However, the attorney should carefully
consider the impact of protective action on the client-attorney relationship, the
client’s autonomy and well-being, and the client’s relationship to third parties.
5.

Appropriate measures to protect the client should: 1) be guided
by the wishes and values of the client if known or, if not known,
the client's best interests; 2) minimize intrusion into the client's
decision-making autonomy; 3) respect the client's family and
social connections; and 4) consider a range of supportive actions
other than court proceedings and adult protective services.

Comment:
When the attorney is aware of the client’s expressed wishes, any protective
action should be consistent with those expressed wishes. However, when a client
has diminished capacity and the attorney does not know the client’s wishes, the
attorney should act in accordance with the client’s known values.
When the attorney is representing a client with diminished capacity and is unable
to determine the client’s particular wishes and values, then the attorney must
advocate for the client’s best interests. (See UPC Substituted Judgment/Best
Interest Standard for Guardian Decisions: A Proposal for Reform, The by
Lawrence A. Frolik University of Pittsburgh School of Law and Linda S. Whitton
Valparaiso University School of Law University of Michigan Journal of Law
Volume 45, Issue 4)
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In determining what is in the client’s best interest, the attorney should consider
the client’s rights, remedies, economic interests and extent to which the attorney
can preserve the client’s self-determination while still protecting the client.
Attorneys should be aware of the potential conflict between the client’s best
interests and the attorney’s duty to advocate for the client’s wishes (for example,
when the client wishes to age in place and it is in the client’s best interest to be
placed in long-term care). This conflict often occurs when the client has
diminished capacity and needs protection, thus requiring the attorney to choose
between advocating for the client’s wishes or acting against those wishes in
order to protect the client. Determining the appropriate protective action for the
client is very fact specific and requires the balancing of a number of factors and
the use of sound legal judgment. Attorneys may consider including as part of the
engagement process an acknowledgment or consent provision allowing the
attorney to take protective action under specified circumstances allowed or
required by state law.
The attorney should consider several factors, including the type of representation
sought by the client, the forum in which the attorney’s services are to be
provided, and the involvement of other parties. Ultimately, the attorney should
balance the client’s need for decision-making assistance with the client’s other
interests. These other interests include the client’s autonomy, safety,
independence, financial well-being, health care, and personal liberty. The
decision should not be merely what the attorney thinks is best or would do
herself. There is no bright line rule and, as MRPC Rule 1.14 acknowledges, the
“lawyer’s position in such cases is an unavoidably difficult one.”
The client’s family, social, and community networks may contribute information
about alternatives to protective action. Having support networks that are
geographically close to the client may also provide a level of protection for the
client and result in a lesser intervention.
When taking protective action, the attorney should do no more than necessary to
protect the client. Any protective action should be the least restrictive
alternative, tailored to the degree of the client’s incapacity and, if possible,
reflect the wishes and values of the client as well as the client’s best interests. A
number of protective actions may be more effective, less restrictive, and less
intrusive than court proceedings or adult protective services. Protective actions
may include a cooling-off period, family involvement, and the creation and
utilization of planning documents. (See Comment 5 to MRPC Rule 1.14.)
Example 1: A 79-year-old client has begun to decline and appears somewhat
confused. In their last several meetings, the attorney noticed that she had fresh
bruises, which the client said were from falling. The attorney concludes that
some kind of protective action is needed. The client is estranged from her son
and has not notified him about her problems. She is very close to a group of
women at her church, and her church may be able to provide support. To the
extent possible, the attorney should discuss with the client different protective
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alternatives that take into account her son, friends and church. Any additional
protective action without the consent of the client must be consistent with the
attorney’s state law and rules.
Example 2: An attorney is approached by a 22-year-old client to discuss his
special needs trust, which was created five years ago by another attorney, with
funds derived from a personal injury judgment. The client now desires to control
money himself and “play the market.” He asks the attorney to help him dissolve
the trust. The attorney is concerned about the impact such a decision would
have on the client’s eligibility for continuing and future public benefits. In
addition, as the attorney discusses this matter, it becomes clear that the client
has diminished capacity and could be at risk of substantial financial harm if the
trust is dissolved. In this situation, the attorney should consider ways to help the
client achieve independence without incurring financial harm. For example, if the
attorney determines that the client has capacity, the attorney might suggest
meeting with the trustee and, if one has been appointed, investment advisor.
The meeting would allow the client to discuss any concerns he has with the
trust’s investment policy. Concurrently, the attorney should review the trust and
consider potential strategies to appoint a successor trustee. Finally, the attorney
should assess the possible need for a guardian ad litem if court action becomes
appropriate.
6.

Preserves client confidences to the extent possible by only
divulging that information necessary or appropriate for
protective action

Comment:
The core principles of the client-attorney relationship are the duties of loyalty
and confidentiality. Yet, where the client suffers from diminished capacity and
needs protection, the attorney may need to disclose confidential information to a
third party. Many state bar rules provide for limited disclosure; however, such
disclosures must be made with care because of the potential of harm to the
client (see MRPC 1.6 and 1.14(c). The attorney must seriously consider whether
the individuals or entities to whom confidential information is disclosed will use
that information against the client’s interests. Even where the attorney is
authorized to divulge confidential information to take protective action, the
attorney may disclose only that information necessary for the protective action.
The type of protective action will dictate the nature and amount of information
that needs to be disclosed (See Standard #6 Section E Confidentiality)
The most drastic protective action, seeking the appointment of a guardian or
conservator, may be appropriate in certain cases. However, since such action
undermines client confidentiality and may pose a direct conflict with the client,
lesser restrictive alternatives should be considered and pursued first. Any
disclosure, even limited, can have serious negative consequences for the client
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and should be taken only after other alternatives have been considered or tried
without success.
Example 1. An attorney has represented a client for a number of years on
various matters, including estate planning. The client has previously involved her
son and daughter in meetings with the attorney. The client brings in a recent
bank statement to complain about non-sufficient funds (NSF) check
charges. The attorney notices large repetitive checks written to the client’s
housekeeper. Upon questioning by the attorney, the client seems confused and
has no explanation. The attorney may call the son or daughter to alert them to
the problem, if the client has previously consented or if state law or rule permits
protective action. Another protective action permitted in some states allows the
attorney to file a request for an investigation with the local Adult Protective
Services (APS) office. An APS inquiry should be considered only if all less
restrictive protective actions have been considered.
Example 2: In a situation similar to Example 1, the son is appointed as the
client’s financial agent under a durable power of attorney (POA) and the
repetitive checks are written to the son with the son signing as agent. The
attorney may request the client’s consent to discuss these checks with the son to
determine whether there is a reasonable explanation and, if not, alert the client’s
daughter and/or file an inquiry with APS. (See discussion under Standard #3
Section E Confidentiality concerning the benefit to include in the retainer
agreement the names of people to whom the attorney may disclose information
under circumstances specified in the agreement).
Example 3: Prior to the client in Example 1 contacting the attorney, the
attorney receives a call from the son who states that the client may call
complaining about NSF checks. The son says that, acting as his mother’s agent
under the financial POA, he is instructing the attorney to disregard the complaint
because the mother is “just imagining” things. If the attorney doubts the son’s
honesty and truthfulness, the attorney should contact the client and may request
documentation from the son to support the son’s claim. If the son fails to
provide adequate documentation, or the attorney continues to be concerned
after speaking with the client, the attorney may alert the client’s daughter and/or
file an inquiry with APS.
7.

Seeks guardianship or conservatorship only when no other
viable alternatives exist.

Comment:
Guardianship and conservatorship are actions of last resort. If guardianship or
conservatorship becomes necessary to protect the client’s safety, well-being, or
finances, the attorney still should pursue the least restrictive alternative within
the protective proceedings (see Comment 5 to MRPC 1.14). Prior to choosing a
course of action, consideration should be given to the client’s wishes and values
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(to the extent known); the consequences of intruding into the client’s decisionmaking autonomy; and the potential impact on the client’s family and social
relationships.
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H.

COMMUNICATION AND ADVOCACY

The Elder Law and Special Needs Law Attorney:
1.

Works to minimize barriers to effective communication with
clients.

Comment:
Elder law and special needs law attorneys must facilitate effective communication
with their clients. The issues affecting elderly individuals and individuals with
disabilities span a broad range of legal, social and personal matters. While most
clients do not have serious functional limitations, some clients will experience
physical, sensory, and cognitive impairments that may result in barriers to
effective communication. Barriers to effective communication may include
cognitive barriers, physical barriers, situational stress, complex family and
financial issues, dependence on others, and concern about legal fees.
Removing barriers to effective communication is essential to the practice of the
elder law and special needs law attorney. Enhancing communication requires
knowledge, skill, and persistence on the part of the attorney. The attorney
should be mindful of the requirements of the Americans with Disabilities Act and
comply with its requirements to maximize communication with clients who need
or request accommodations.
Example 1: If the client has visual impairments, the attorney should ensure
that all documents are readable by the client. This may be accomplished by
using large fonts in the documents, having magnifying glasses available, and
using task lighting or glare-free lighting.
Example 2: If the client has an auditory disability, the attorney may use
hearing-assistive technology; many devices are inexpensive. Also, the attorney
may arrange seating so that the attorney is closer to the client.
Example 3: In explaining options to the client, the attorney should avoid
“legalese” and terms of art, instead, using plain language and employing
examples to which the client is able to relate in real life situations.
2.

Maintains direct communication with the client(s), whether in
person by telephone or through correspondence, even when the
client chooses to involve others (including an agent under a
durable power of attorney).

Comment:
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Maintaining direct communication with the client is a critical component of
effective representation, particularly when the client is making major life
decisions that may alter the client’s options for long term services and supports.
Direct communication may be difficult when the client has a physical or mental
impairment. The attorney may also face challenges when the client has others
involved. Often the client will direct the attorney to communicate with a third
party, either in a formal agency relationship, or informally through a family
member. Even though the client may have authorized the attorney to
communicate directly with the third party, the attorney still should include the
client in communications. In addition, the attorney still must maintain the duties
of loyalty and confidentiality to the client. Subject to exceptions for persons
necessary to communication with the client, such as a translator or an attorneyin-fact, client-attorney privilege may not protect communications made in the
presence of non-client third parties (See Standard #5 Section E Confidentiality).
Example: The client signs an authorization allowing the attorney to
communicate directly with her son about the client’s legal matter. Even though
the attorney may communicate primarily with the son, the attorney still should
keep the client informed, where practical and appropriate, through means such
as providing the client with copies of correspondence or documents. At the
client’s direction, the attorney may retain confidential documents or send them
to a third party if the client is unable to secure the documents.
3.

In order to obtain informed consent, advises clients of their
options, explaining the possible consequences of each option.

Comment:
The attorney has an ethical obligation to keep clients informed and to explain
matters in a manner that enables clients to make informed decisions. A number
of factors, including the complexity of the matter, clients’ ability to understand,
and the expected impact of the information on clients, should govern how the
attorney provides information to clients.
In describing possible courses of action and options to clients, the attorney
should explain the consequences plainly and succinctly; outlining the advantages
and disadvantages of each option. When explaining possible outcomes, the
attorney should provide as much relevant information as possible in order for the
client to make an informed choice.
However, in certain limited circumstances, the attorney may not be required to
fully inform the client if doing so would harm the client or cause the client to
react inappropriately (see MRPC 1.14 comments (2005)).
All attorneys advise clients about their options and each client brings a different
set of circumstances and challenges. Elder law and special needs law attorneys
may, however, encounter especially complex combinations of factors. Elder law
and special needs cases may include a complex array of legal, social, medical,
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and personal dilemmas. Clients may be unfamiliar with the choices they face
and further, be in crisis. Clients may need guidance and assistance to identify
problems as well as options, both with the non-legal and the legal aspects of
their cases. Attorneys should strive to assist clients facing complex problems
during emotional and/or medical crises by identifying and prioritizing the
problems as well as by developing and comparing the relevant options.
Example: At the attorney’s request, the client undergoes a capacity
assessment from a Geriatric Psychiatrist to determine whether or not the
client has testamentary capacity. The Psychiatrist sends the assessment
to the attorney. In the assessment the Psychiatrist states that the client
lacks contractual capacity but has testamentary capacity. She further
states that because the client suffers from severe depression the negative
assessment regarding contractual capacity should not be disclosed to the
client at this time. Under these circumstances the attorney may withhold
the negative assessment since it is not directly relevant to the matter at
hand (i.e. testamentary capacity), but should consider counseling the
client about seeking further psychological or psychiatric treatment.”
4.
Advocates for the courses of action chosen by the client.
Comment:
Elder law and special needs law attorneys, like all attorneys, owe a duty of
loyalty to their clients and must zealously advocate for their clients, consistent
with state rules of professional responsibility (see MRPC 1.3 (2005)).
Where the client’s chosen course of action is logical and appropriate, the
attorney is bound by the client’s decisions setting the objectives of the
representation (see MRPC 1.2(a) (2005)).
However, where the client decides to pursue an unusual course of action that
appears contrary to the client’s best interests, the attorney should inquire into
the client’s decision making process and, if appropriate, counsel the client
against such action. If the client suffers from diminished capacity, protective
action may be indicated. Attorneys should consult with their state rules to
determine the next steps possible, advisable, and/or required.
5.

When developing a plan to secure and pay for long term supports
and services should:
a)

Strive to determine the client's wishes and values in
order to achieve the client’s objectives concerning
living options, health care, loved ones, and property;
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b)
c)
d)

endeavor to preserve and promote the client’s
dignity, self- determination, and quality of life.
Counsel the client about the full range of long-term
service options, risks, consequences, and relevant
costs;
Counsel the client as appropriate in light of the
client’s needs, personal values, wishes, best
interests, and the alternatives available; and
Counsel the client as to the estate planning and tax
implications that the client’s choices for long term
service options will have on his or her property.

Comment:
At all times during the representation, the attorney should be mindful of MRPC
2.1 which states the “lawyer may refer not only to the law but to other

considerations such as moral, economic, social and political factors, that may be
relevant to the client’s situation.” Attorneys in general, and elder law and special
needs law attorneys in particular, often are called upon to assist clients in times
of crisis. In elder law and special needs law practices, such crises often involve
the death, disability, or the long-term illness of, or transitions in living
arrangements for, a client or loved one. Counseling clients in these times of
crisis requires compassion and the ability to clearly analyze the client’s
circumstances and options, assess risks, present options, and make
recommendations. The attorney should be mindful that the client’s goals should
guide the actions of the attorney. Offering a solution to the client’s problem is
inappropriate when the steps and objectives conflict with the client’s values.
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I.

MARKETING AND ADVERTISING

The Elder Law and Special Needs Law Attorney:
1.

Should consider marketing and advertising as an opportunity to
educate the public and promote the profession of elder law and
special needs planning.

Comment:
In addition to promoting one’s practice, marketing can serve an educational
function.
While it is important to let the public know the types of services being offered by
the firm, it is more important to do so in a manner that educates the public
about substantive areas of law without using fear or high pressure
communications to do so.
2.

Ensures that no materially false or misleading information is
communicated in connection with a seminar, presentation,
marketing or any advertising activity.

Comment:
Truthfulness in all communications to the public is a fundamental obligation of all
attorneys. The attorney is prohibited from making false or misleading
statements in an attempt to attract clients. A statement is false if any part of it
is not true, and a statement is misleading if it creates a false impression.
A “marketing communication” is any communication to any segment of the public
that promotes or offers the services of the attorney. It includes advertising,
public relations, direct marketing, websites, blogs, online profiles, and other
forms of social media. Law firm brochures, seminars, and event announcements
are marketing communications. Marketing communications should include clear
and understandable disclaimers (See MRPC 7.3(c)).
Seminars, presentations, and similar activities may constitute marketing.
Attorneys who organize or speak at seminars and other forums should ensure
that no false or misleading information is given and no pressure is exerted
(including pressure to make an appointment with the attorney).
For example, to state that a particular course of action is appropriate for
everyone, i.e., “one size fits all”, or to exaggerate the benefits or minimize the
detriments of a particular course of action or procedure is misleading.
Attorneys should use accurate adjectives to describe a legal concept, procedure,
program, or technique. For example, advertisers often use words such as “new”,
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“unique”, or “secret” to stimulate interest in a product or service. Any procedure
or technique commonly used by attorneys is not “secret” or “unique,” and
attorneys should not use these or similar terms.
3.

Should communicate in a manner that considers the target
audience’s potential lack of sophistication or vulnerability to
overly aggressive or fear-based marketing communications.

Comment:
Whether a communication is misleading depends, in part, on the likely
perceptions and vulnerabilities of the intended audience.
For example, marketing techniques designed to pressure a potential client who is
vulnerable or lacks financial sophistication, such as offering a "special discount" if
the potential client engages the attorney immediately, are inappropriate. The
attorney never should attempt to instill fear or panic in a potential client or
discourage the potential client from consulting with her spouse or other third
party prior to making the financial commitment to retain the attorney.
4.

Communicates the attorney’s education and experience to
distinguish the attorney’s practice and refrains from suggesting
the attorney’s superiority to or advantage over other attorneys.

Comment:
To avoid deceiving the public and potential clients, attorneys should make
comparative statements based only on fact. Fact-based statements may result
from third-party certification, licensing or evaluation, as permitted by state rules
For example, claims that an attorney has more experience, a greater level of
expertise, or a higher “success” rate than other attorneys require supporting
empirical data.
5.

Uses endorsements and testimonials in a truthful, non-deceptive,
and transparent manner.

Comment:
When the opinion of a current or former client is used in a marketing
communication, that opinion should be based on actual experience. Atypical
results should be identified as such.
If the attorney requests a person to directly communicate a testimonial or other
expression of approval through a website, blog, or other media, the relationship
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between the attorney and that person should be disclosed in the
communication.
Suggested Reading:
https://lawyerist.com/3299/legal-marketing-ethics-web-2-0/
http://www.attorneyatwork.com/lawyer-advertising-and-marketing-ethics-today-an-overview/
http://www.americanbar.org/content/dam/aba/publications/law_practice_today/navigating-theuncharted-waters-of-social-media-marketing-and-ethics.authcheckdam.pdf

http://blogs.findlaw.com/strategist/2015/04/top-5-ethical-issues-with-attorneyadvertising.html
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J.

NON-LEGAL SERVICES

The Elder Law and Special Needs Law Attorney:
1.

May consider using non-legal services to accomplish the goals of
the representation with the client's informed written consent and
ensures that the client's rights and attorney's ethical duties are
maintained.

Comment:
In addition to the need for legal services, the elder law and special needs law
attorney often is confronted with a client experiencing non-legal issues requiring
medical care, long-term care services and supports, public benefits, insurance
coverage, protection from exploitation and neglect, and end-of-life care
planning.
The attorney embracing the holistic approach (discussed in Section A) is
encouraged, but not required, to provide assistance through non-legal services if
the attorney has the experience and expertise to do so. Alternatively, the
attorney may utilize non-attorneys to provide such non-legal services (also
known as ancillary services).
Common examples of professionals who provide non-legal services in elder law
and special needs law include a professional care manager, nurse, life care
planner, social worker, physician, psychologist, tax preparer, appraiser, or
investment advisor.
The attorney who provides non-legal services must ensure that the client's rights
derived from the client-attorney relationship, such as confidentiality, loyalty,
communication, competent representation, diligence and avoidance of conflicts
of interests, are maintained. When implementing non-legal services, the attorney
should develop procedures with the selected non-attorneys that preserve the
client's rights. Such procedures may include training non-attorneys on the
attorney's duties to the client and having the non-attorney agree in writing to
maintain client confidences and disclose any potential conflicts of interest. The
attorney also should ensure that any non-legal services are specifically tailored to
the client’s individual needs.
Before involving a non-attorney in a client representation, the attorney should
fully disclose to the client why the proposed service is recommended, the
additional cost, if any, and how the attorney will ensure that the client's rights
will be preserved. The attorney also should obtain the client's written informed
consent to the non-legal services and should be advised if the non-legal service
provider has any licensing or other obligations which could conflict with the
attorney’s duties. For example, a nurse could be a mandatory reporter of abuse,
and exercise of this obligation could conflict with the attorney’s duty of
confidentiality in some states.
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2.

Considers alternative ways to deliver non-legal services.

Comment:
Non-attorneys often provide valuable services which are non-legal in nature.
When a non-attorney is needed to assist with the legal representation, the
attorney may:
¾ Utilize a non-attorney in-house employee; or
¾ Refer the non-legal services to an independent contractor.
Before providing a non-legal service, especially through an in-house employee,
the attorney should consider seeking the approval of the attorney's state bar
ethics counsel and disclosing such service to the attorney's malpractice carrier.
3.

Discloses in writing and obtains the client’s informed written
consent to any relationship between the provider of the nonlegal service and the attorney, the attorney's law firm and the
attorney's immediate family members.

Comment:
The attorney may provide non-legal services through a separate entity related to
the attorney or the attorney's law firm provided the attorney complies with the
attorney's state bar ethics rules.
These rules typically require that the attorney:
¾ Ensure that the client's rights be preserved throughout the
provision of the non-legal service;
¾ Disclose to the client any relationship and any financial interest
the attorney may have with the non-legal service;
¾ Advise the client of the availability of similar non-legal services
in the locality;
¾ Advise the client of the client's right to seek independent legal
advice; and
¾ Obtain the client's written informed consent to the non-legal
services.
Example: The attorney's client who has advanced dementia could benefit from
a geriatric care manager in order to live in the least restrictive setting. The
attorney owns a 25% interest in a local geriatric care management company
which could provide the services the client needs. Before referring the client to
this company, the attorney should comply with the disclosure and consent
requirements of the attorney's state bar ethics rules.
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4.

Maintains appropriate licenses and complies with state bar ethics
rules when selling insurance and investment products.

Comment:
The attorney may practice law and simultaneously engage in another occupation,
including the selling of insurance or investment products, provided the attorney
exercises adequate caution and complies with state bar ethics rules.
As a result of the client-attorney relationship, the client trusts the attorney. This
trust permits the attorney to influence the client. The attorney may not pressure
the client to buy an insurance or investment product.
Most state bar ethics rules consider the attorney selling an insurance or
investment product to a client to be a business transaction with a client that
imposes certain requirements on the attorney.
State bar rules typically require that: (1) the proposed sale be fair and
reasonable to the client, (2) the terms of the sale be fully disclosed to the client
in writing, (3) the client consent in writing thereto, and (4) the client have a
reasonable opportunity to seek the advice of independent legal counsel. Some
state bar rules impose greater requirements on the attorney and some lesser.
Example: The attorney is asked to provide estate and asset protection planning
for the client. The client is in good health and has a $400,000 IRA that the client
wants to protect if nursing home admission occurs. Long-term insurance may be
appropriate to protect the client's IRA. The attorney is licensed to sell long-term
care insurance. Provided that the attorney's state bar ethics rules permit, the
attorney fully complies with those rules, and the attorney is not pressuring the
client, the attorney may sell the client long-term care insurance.

54

215

K.

PRO BONO LEGAL REPRESENTATION AND PUBLIC SERVICE

The Elder Law and Special Needs Law Attorney:
1.

Recognizes the need for pro bono legal representation, provides
pro bono representation to elderly individuals and individuals
with disabilities who cannot afford to pay, and participates in
and supports pro bono referral programs.

Comment:
Many elderly individuals and individuals with disabilities cannot afford essential
legal representation. Because of their specific training and expertise, elder law
and special needs law attorneys should take the lead in providing pro bono
representation to those individuals, and should provide on average at least fifty
hours of pro bono legal representation per year to individuals of limited means.
2.

Financially supports organizations that meet the needs of elderly
individuals and individuals with disabilities.

Comment:
In addition to providing direct legal representation to clients of limited means,
elder law and special needs law attorneys should contribute financially to
organizations that provide direct legal representation to elderly individuals or
individuals with disabilities who have limited means and to organizations that
meet the needs of such individuals.

3.

Participates actively in, and provides ongoing leadership for,
efforts to improve the law to meet the changing needs of elderly
individuals and individuals with disabilities.

Comment:
Elder law and special needs law attorneys possess unique knowledge of the laws
affecting elderly individuals and individuals with disabilities and have firsthand
insight into the needs of these individuals. Therefore, elder law and special
needs law attorneys should continually assess trends and factors that affect
these needs and support efforts to improve these laws. They should use their
knowledge and skills to lead these efforts to better the lives of elderly individuals
and individuals with disabilities, consistent with employment obligations.

55

216

Thank You
for choosing NBI for your
continuing education needs.

Please visit our website at
www.nbi-sems.com
for a complete list of
upcoming learning opportunities.

217

